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PREFACE. 

RE occasion of the trial of James Hadfield for 
^h treason^ in shooting at the King, at Drury 
te play'house^ is too well remembered to require 
:h preface. All the/acts^ besides, zifhich led to the 
Prosecution, and which ended in the acquittal of the 
fendantf on the ground of his having committed 
\e act under the dominion of insunity, are fully de-^ 
' in tf^follming defence by his Counsel. 
I st§cces(ful issue of this trial, notzvithstand'^ 
he; warm and just interest which the whole nation 
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took in the life a Prhice^ who had reigned in their af* 
Jectionsfor so many years^ must ever be considered as 
a most striking instance of that cool, deliberate^ and 
impartkd ^mnistratioH ^fjasticej wkieh, ^sinee the 
glorious Revolution (for we can go no higher), has 
distinguished dii^ country. JVhat rendei^s this Speech 
the more interesting and itnportantj is the Jew instances 
which have occurred in our Courts, where it has be^ 
come necessary to consider , and willi tKe utmost pre- 
cision to determine, in what cases mental derange* 
' ment ought to be held to emancipate such unhappy 
persons from responsihiliiy • to the laws, for acts of 
great atrocity d2id violence, It4s by no means every 
departure from sound reason and intellect, though 
sufficient to gi^ound a commission of lunacy, and to 
deprive an individual of the management of his con-- 
cerTis, that zmild deliver him from an indictment of 
murder, or other criminai act of violence ; the act it- 
self must appecfr to have beeth committed under the 
full do77iimo7i of insanity ; and Lord Erskine, thercr 
fore, took his stand upon the surest and safest 
ground, as it related to the safety of the public^ 
and, thorfore, the surest and safest for the unhappy 
Prisoner ; having, probably, a full security in 
bringing his case within his principle, as appeared by 
the result of the trial, he took his claim of impunity as 
low as possible, and projjerly tnaintained the privi-- 
lege of indemnity for those disterfipered persons ONir, 
\vho commit ciumes under the doininio^^ of morbid dt\i^^ 
%iQn%y biiVby no mtdl^ extending tt those whose lii- 



Asy^i/jr, n^ithout delusion, i> principaUy chur^qrr 

4 

ized i^^ violence <uid tuibulent passion. T/i€ prin^^ 
gnpk is of the utmost, import ance^ and the; mare sp 
Jrom the Msmt whifih it received from the Cour^ 
i^ King^s Bemh, ma solemn trial at jth€ Bu^. 
JLoitd Kenym appeared much against (he Prisoftefp 
in the course of the evidence for the Crown : btft 
after the disclosure of the principle on which his 
defence was grounded^ and the statement of the 
evidence which wouM be given to support it^ he 
became convinced, as it was proceeded on ; and on 
its coming up to the principal facts detailed in the 
following Speech, his Lordship, with that justice 
and feeling which eminently marked his character^ 
delivered his opinion to the Attorney-General (as 
the opinion of the whole Court), that the trial 
should not be further proceeded in ; which being sffir 
quiesced in by the present Lord Redesdale, then At- 
tomey-General, and the other Counsel for the Crow»^ 
no reply was made to the Prisoner's defence — and b^ 
was acquitted. 

It was said at the time^ that the very learned 
Counsel for the Craam were not entirely satis/ied 
with the view taken of the case by the Court (but 
of the truth of wfUch we have no means of informal 
tion). Be that, however, as it may — it is one of 
the noblest features in the practice of our criminal 
law, that, although Counsel are by no means bound 
to acquiesce in an opinion by the Judges, adverse to 
a Prisfoner upon a capital trial; yet when the opinion 

j B 2 
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'ij in favour of life-^'^bwe alU upon the view taken^ 
even by a single Judge^ much more by a whole 
' Court J upon the evidence for the party accused ; 
it would not be considered consonant to the mild^ 
characteristic of our laws for the ministers of the 
Crown to step beyond the Judges in the demand ^ 
criminaljustice. 
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> < . 

Gekti^bmbi^ of the JuaTj 

TifB scene which we are engaged in^ and the 
4aty which, I am not merely privileged, but ap* 
pohued hy the authority of the Court to perform;^ 
exhilbits to the whole dviltzed world a perpetual mo- 
nument of our national justice* 

The transaction, indeed, in every part of it, as it 
f tands recorded in the evidence already before ue^ 
places our country^ and its government ^ and its iur 
habitants, upon the highest pinnacle of human eler 
vation. It appears, that upon the 15 th day of May 
)ast. His Majesty, aft^r a reign of forty years, not 
inere)y in soyereign pouferj but spontaneously in th# 
very hearts of his people, was openly shot at {or t<^ 
all appe^rnnoe shot at) in a public theatre in the 
. centre of hia capital, and amidst the loyal plaudits of 
bis subjects, ybt hot a haib op tub head qf 

TK^ ^yPFOSKJ) ASSASSIN WAS TOYTCHEI)* In. thif 

jinpaialleled scene of calm forbearance, the Kin^ 
himself, though he stood first in personal interest 
and feeling as well as in command^ was a singulayp 
und fortunate eYample,--^The lea^t appearance p^ 
|»notion on the part of that augu3t personage^ niusi 
unayokkbly have produced a scene quite diifereqt^ 
and far less honourable than the Court' is now wit^ 
ptB^t^i bpt.HisMi^esty remained qnmoved^ and the 
person apparently offending was qnly secured, with^ 
put injury or reproach, for the business of this day, . 
. Gentlemen, I agree with the- Attorney- General 

» 3 



(indeed, there can be no possible doubt), that if tb^ 

same pistol had been maliciously fired by the Pri- 

totier in the same theafre, at the irieanest mkti within 

its walls, • he would have been brought to ithihe}ltahi 

trial, and, if guilty, to immediate executiort.-^HIt 

WooH have heard the charge ^gaihst him for the 

first time when the Indictment was read upon his ar*. 

Yaignment. — He would have been a stranger to the 

names and even to the existence of those who werfe 

lo sit in judgment upon him, and of those who wer6 

lo be the witnesses against him ; but bpoil the dfiargi 

fef even thi6 murderous attack upon the Kit>g hiteself, 

lie is covered all over with the armour of* the law. 

If ^ ha^ been provided with Cotlnsel by the King'* 

bwfi Judges, and not odheir chbice, but of Aw iuvft. . 

ti6 Has had a ebpy of the Ihdictmetit ten days* be* 

ftire this trial.—^He h&s had the ndines, desdriptibhs; 

SHd' abodes of all *the Jurdrs' returned to the Court i 

ind thfe highest privilege of p^rfeiftptory ehallengiei 

derived from, and safely directed By thai Indulgence.*^ 

He haf? had the sdme descriptioil of every witness 

ivho could be received * to Accuse hirh ; and therfe 

feiust at this hour be twicb the testim6ny against hitft 

&s wbald be legally competent' to establish his ^uSk 

bi\ z similar prosetutiort* by the dneanest and thoik 

helpless of mankind. •-* *'* 

tJenllem'eii, when this mdanchdy citastropW 

Kappeiled, and the JPriSoner was arraigntsrd for triial^ 

J remember' to have said to some now present, that 

il was^ at ifirst' \ietv, tlifficult ta bring those indul* 



gent exceptions Jo the ^neral rutes of trial within 
the princijile which dictated them to our humane 
ancestors in cases of treasons against tt« political go,- 
yernmeqt, or of rebellious conspiracy against th^ 
{(erson of tthe King^ lu these eases, the passion^ 
and inter^ts of great bqdies of powerful, men being 
engaged and a^tated,^ a countefppi?e hec^e ner 
cessary to give composure and impartiality to. crimir 
jaal tribunal^ ; but a wae/;^ wj^re/erpw^ attack upon this 
Kiqg's pQr$onf, QPt at all coqneqted with hi^ politic^ 
«))4rfic^r, ^sqemed a c^se tp be ranged and . deajt 
iH^tb li^e a similar attack upon any private m^q. 

But the. wisdom of tt^e law is greater tbw any' 
.loan's wisdom ; how much, pore, t(ierefore^ thap 
j»ine1; An attack upon the King is Qonsidered tob^ 
parricide ^g^in^t the state> and the Jury and thjp 
^wita'^sseSi and even t|;)e. Judges^ ^r^ the childreq. 
It is iU^ op thait account/ th^t there should bf^ a so- 
lemn pause before we rush to judgment ; and what 
.Ci^n be a more sublime spectacle of justice than to 
.see a statpt^ble disqualification of a whole nation for 
•a limited period, a fifteen day's (juarmitine before 
iri^Ir l^t the mind shbuld .be subject to the contagion 
of partial affections * ! 

From a Prisoner so prpteoted by the benevolence 
. of our institutions, tfhe utmost good &ith would, 
on his part, be due to the public if he had conscious- 
ness and reason to reflect upon the obligation.---»The 

* Tb^re xcmi be fifteen days between 9rr9igmnC9t and trial. 
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duty, therefore, devolves on me, and, upon my 4o- 
nour, it shall be fulfilled. I will employ no artifices 
of spe^h. — I t:laiin only the strictest protection of 
the law for the unhappy man before you.— I should, 
indeed, be ashamed if I were to say any thing of th6 
rule in the abstract by which he is to be judged^ 
which I did not honestly feel ; and I am sorry, there-- 
fore, that the subject is so difficult to handle with 
brevity and precision. Indeed, if it could be brought 
to a clear and simple criterion, which could admit 
"cf a dry admission or contradiction^ there might be 
very little diflference, perhaps none at all, between 
the Attorney-General and myself, upon the prin- 
ciples which ought to govern your verdict ; but this 
is not possible, and I am, therefore, under the ne- 
cessity of submitting to you, and to the Judges, far 
their direction (and at greater length than I wish), ' 
how \ understand this difficplt and mofpentous sub- 
ject. 

The law, as it regards this most unfortunate In- 
firmity of the human mind, like the law in all its 
branches, aims at the utmost degree of precision ; 
but there are some subjects, as 1 have just observed 
to you, and the present is one of them, upon which 
it is extremely difficult to be precise. The general 
principle i^ clear, but the gppHcatiop i8 most difll- 
cult. 

It is agreed by aH jurists, and is est^lished by 
the law of this and every other country, that i^is the 
bHASOK OF MAK which makes him accountable for 
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fift a^ti<>ns; and that the deprivatibn of reason a<^^ 
'quitshim of criine. — ^Thts principle is indisputable; 

yet so fearfully and wonderfully are we xtiade^ so in- 

• ... 

finitely subtle is the spiritual part of our bdng^ so 

*difficuk is4t to trace with accuracy the effect of dia* 

eased intellect upon Human action, that I may ap» 

•peal to all who hear me, whether there are any causes 

more difficult, or which, indeed, so often oonfoond 

the learning of the Judges themselves, as when in* 

sanity, or the effects and consequences of insanity^ 

'betiome the subjects of legal consideration and judg« 

' ment. I shall pursue the subject as the Attorney^ 

General has properly discussed it. I shall cohsideir 

insanity, as it annuls a man'a dominion over prOP' 

'perty ; as it dissolves his contracts, and other acts^ 

' which otherwise would be binding ; and as it takes 

away his responsibility for crimes. If I could drav 

the line in a moment between these two views of thd 

subject, I am sure the Judges will do me the justice 

to believe^ that I would fairly end candidly do so; 

' but great difHculties press upon n)y mind, wbioh 

oblige me to take a different course. 

I agree with the Attoniey-General, that the law, 
^ in neither dvil nor criminal cases, will mcaaure th6 
degrees of men's understandings ; and that a wwk 
* man, however much below the ordinary standard of 
|iuman intellect^ is not only respc^sible fw crimDi, 
bnt is bound by his contracts, and may exercise do« 
minion over his property. Sir Joseph JekyJI, in the 
Pachesa of Clevdand's 41S9, tooJi: the o^t \^^ 
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df^tinctiM^ when tvs miA, ^ 7^ law.willmifnevf' 
/' ^ftr^. ^Ae $iztt4 <if merii capacities^ 40 04 thy 6f 

*f COMPOS MENTIS.** 

<. Ix)rd Coke^ in speaking of the expr^ion.vov 
COMPOS. MENTIS^ says^ '^ Many times, as here, ike 
S^ Latin word expresses the true sense, and calleih 
^^ him nH amem, d mens,Jpiriosas, lunaticus,/atutUf 
t^ siiUtm^ . or tf^ like, for n^on Qompos mentis^ is the 
•^ fmosA. sure , and legal, '\ He then says, " iWwi 
/' compos mentis is of four sQtts : first, ideota, which, 
-^^from Ms nativiti/, by a perpetuul ififirmity, is NOfr 
J-i CiOM^6s MENTIS ; secathdly, he that f)y sickness, 
y grief, or other accident, wholly loses hif memory 
:^< and understanding ; third, a lunatic that hath 
,i^ sometimes his understanding, and sometimes not; 
*^f aliquaudo gaudet lucidis, Mtervallis ; and ther^ore 
\^^, he is called non conip^s nker^is so long as fie hath 
• ^ not Wider standing.'* 

v: But notwithstandir^ the precision with. which thfs 
;^f!eat> author points dat. the different kinds of this 
mnhapi;^' malady f ithe mature of his work, in this part 
of it^ did not open to any Mlus^re^tion which it e^a 
.KWiiv be li^N'ul tp. consider* lt\ his Foq^th Institute 
^rhe iSiCmrp llbPtiQalar} but the admirahl? work pf 
fJLcMrd€hlef Justice Hale» : m yhicb heTef§r^ to Lprd 
..Cbke- ft flees of the Crown^ /eoders a}l oM^^er a^^hp* 
,«9lies unneoessary* ; 

.'.Lord Hale says,! ^^ There is e partial iapapity pf 
' ^ min4». )^nd d fotal insanity. The former is either 

. *^ in tiesfieofetp tt^ings^ ^moad hoc vel iibid inwnire. 
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^^^onte' pei^on^, that haves; arcelnpeteDt oae 6f;t«a«^ 
f^ son In respect of sopie sot^ects, are yet under t 
<^ particular dementia isi respect of some partioahir 
1^' dte^orse^i .subjects^ or appUeations : or els^ it ia 
^f partial in respept p£ degrees ; -and this ia the can*^ 
** dition of very many^ especially melancholy per* 
'^*$dns, V(4iolbr the most part dino¥«r their defect 
^^ in excessive M^ and griefs> and; yet ate- ntit 
^'wholly dettiltite of die use. of reaaon ; afad thia 
'^ partial insanityt semia not to excoae them: in thd 
^ comtnittfiig of rniy offence for its matter caphalt 
^* for doubtless moist persons, that are! felqaaai'iaf 
^^ themselves atid others, are under a degree of pan- 
'* tiaA insanity, when they* commit thee^e ofieaoesL 
^^ It is very difficatt to define the inviaible line that 
^divides perfect ^nd partial insamity; bat'it.aaM 
*^ rest upon circumstances duly to be weighed and 
^^ (Sotisidered both ^ Jiadge and Jury, lest oH the 
^ ojne side there be d kind of itlbumanity towards the 
^ defect^ of human nature ; of, on the other rid^ 
•• too great an indulgence given to great crimes." • 
'Nothing, Gentlemen, eafi 'be- more accuratqly 
Mor more humanely ^expressed ; bat the applicatidA 
of tlie rul^ fa6ftetvm<0stdMBciei)t.^ I bm bound, bt^ 
^Idee, to admit 4bat Aheie' h * a viidxj distinction ta^ 
tui^en civit aUd crithinal dasea.^-^lf^ in the former; « 
man a^pearsj upon the evideqice, to^benon' coffipm 
Weniis'j theiavr avoids his act, though it cannot b6 
tracfed -or <^onnect^ with the morbid imagiMAioii 
%4)iblKito<ii^titut^ ftist-diseose, and which jnay H^* 
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tremdy partial in its iDflaeoce upcn oondbet; twt 
to deliver a roan from responsibility for crimett 
above ali^ for crimes of great atrocity and wicked** 
ness^ I am by no means prepared to apply this rale> 
however well established^ when property only is odii* 
cemed. 

In the very recent instance of Mr. Greenwood 
^whicfa most be fresh in his Loidship's recollection) > 
the rule in civil > cases was icoosidered to be settled 4 
That gentleman, whilst insane^ . took up an idea 
that a m0st aifBctionate brother: had administered 
poison to him. — Indeed^ it was the prominent fea«^ 
tmre of his insanity .«~Io a few months he recovered 
his 8enses;*-7He. returned to his profession as ao ad-* 
vfkatt ( was soand and eminent in his practice, 4nd 
in all respects a most intelligent and useful meqiber 
jof .society ; hut he tould never dislodge from his 
oritnd the mprbid delusion which disturbed it ; and 
ainder the pressure, no doubt, of that diseased pre^ 
f&mmoOi he disinherited his brother. The cause 
to iVoid this will was tried here* — ^We are not now 
^pon the evidence, but uppn the principle ado}Aed 
«a; the law. The ; Noble apd Learned Judge, wh^ 
jsrtsjdes upon this trid, and who presided uppn tb4t> 
^d the Jury, that. if. they believed Mr. Green vvoo4 
jiv|;»en he mad^ the will, to. have b^ien in^pmf^^ht 
svfU could not* be supported) whether it bad difiW** 
hfertted his brother, or not; that th^ apt, 09 
idoaht, strongly coniinned the existenoe of thjg false 

idea ifh\d[k, Jf believed by the Jjury to neioiwl t» 
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mc^ke^s; w6old equally have afi^ted his testament, 
tf the brother, in&tead of being disinherited, bad 
^been in his gr>ve ; and thaty on the other hand, if 
^e unfounded notion did not amount to madiiess; 
Ita influence could not vacate ^the devise *"• ;Thi# 
principle of law appears to be sound and reasonable^ 
as it applies to civil cases, from the extreme difiiculty 
.of tracing with precision the secret motions of a 
snind, deprived by disease of its soundness and 
Strength. 

Whenever, therefore, a person may be consider- 
,cd non compos mentis, all his civil acts are void,^ 
Irhttther they can be referred, or tiot, to the nniorbid 
ifl^putse of his malady, or even though, to ail visible 
etppwrances, totally separated from it ; but I agree 
with Mr. Justice Tracey, that it is not every man 
of an idle, frantic appearance and behaviour, who 
is to be considered as a lunatic, eith^ as it regards 
obi^ations or crimes ; but that he must appear to 
;i^ Jdry to be nan compos mentis, in the legal ac- 
ceptation of the term ; and that, not at any ante^ 
rior period, which can have no bearing upon any 
case whatsoever, but at the moment when the ccn- 
traet was entered into, or the crime committed. 

The Attorney*General, standing undoubted^ 
^ upon the most revered authorities of the law, had 

laid it down, that to protect a man from criminal re* 

■* , . ■ • 

* N. fi* The Jory found for the will i bat after « contruy 
. verdict ia th» Common Heas^ ^ com^r<^i)s« took place. 



spormbiltty , there must be a total deprioisnim tff 
memory and understanding. 1 admit that this is tBe 
very expression used, both by Lord Coke and fey 
Lord Hale; but the' true interpretation of it deservdki 
the utmost attention and consideration of the Coint. 
If a TOTAL deprivation of memory ^as intended t>|r 
these* great lawyers to be taken in the literal seitae 
t)f the words :— if it was meant, "that, to protect a nriidi 
irompunishmentjhe must be-in such a state of prtju 
8trated intellect, as not to know his name, nor his 
condition, nor his relation towards' others^— 4:hat if 
•a husband, he should not know he was nlat-ri^ ; o>, 
if a ftther, could not remember that he had cHif- 
^rcn ; nor Icnow the road to his hotiise, nor titipwi- 
perty 4n tt-^then na such madness ever exists in 
the world* It is iDBOCf alone which places a man 
in this helpless condition; where, froni iin wiginal 
mal-organization, there is the human frame akxfe 
without the human capacity ; and which, indeed, 
meets the very definition of Loi^ Hale^ himteW, 
when, referring to Blt2;herbert, he says : ** Meocy dr 
*^ fatuity i nativtidte, vel demeritid naiurath, i$ surfi 
*^ a one as described by Fitzherbert, who knows not 
" to tell twenty shillings, no^ knows his own age, or 
** who was his father.** But in all the cases which liave 
filled Westminster Hall with the most complicate 
considerations-^the lunatics, and other insane pel^- 
sons who have been the subjects of them^ have not 
only had memory, in my sense of the expression — they 
have not only had the most perfect knowledge and 
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recollection of all the relalbns they stood in towards 
others, and of the acts and circumstances of their 
lives, biit have, hi general, been remarkable for subi 
tlety and acuteness. Defects in their reasonings hav^ 
seldom been traceable — the disease consisting in the 
ddusive sources of thought : — ^all their deduction* 
within the Scope of the malady, being founded upon 
the immoveable assumption of matters as realities, 
either without any foundation whatsoever, or so dis- 
torted and disfigured by fancy, as to be almost nearly 
the same thing as their creation. It is true, indeed, 
that in some, perhaps in many cases, the humatt 
mind is stormed in its citadel, and laid prostrate 
tinder the stroke of frenzy; these unhappy suf«- 
ferers, however, are riot so much considered, by 
physicians, as maniacs ; but to be in a stale of deYt^ 
tium a$ from fever. There, indeed, all the ideas 
^re overwhelmed— for reason is not merely disturbed", 
but driven wholly from her ^eai. — ^Such unhappy pa* 
tients are undonscious, therefore, except at short 
intervals, even of external objects; or, at least, ar6 
Wholly incapable of considering their relations. Such 
persons, aTut such persons alone (except ideots), are 
wholly deprived of Mefr understandxncjs, in the 
Attomey-Geheral's seeming sense of that expression. 
^ut thesi cases are not only extremely rare, but 
liever can be6ome the subjects of judicial difficulty^, 
Tbere ca'n be but one judgment concerning them, 
tn othtet^ okses, Reason is not driven from her 
d^t, but distraction ' sits down Upon it along wttli 
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her, holds her, trembling, upon it, and frightens her 
from her propriety* Such patients are victims to delo* 
sions of the most alarming description, which so over^* 
power the faculties,and usurp so firmly the place of rea** 
litieis, as not to be dislodged and shaken by the organs 
of perception and sense : in such cases ^he imager 
frequently vary, but in the same subject are generally 
of the same terrific character. — Here, too, ho judicial 
difficulties can present themselves ; for who cookl 
balance upon the judgment to be pronounced in 
cases of such extreme disease ? Another class, 
branching out into almost infinite subdivisions^ under 
which, indeed, the former, and every case of . in* 
jsanity may be classed, is, where the delusions are not 
of that frightful character-^-rbut infinitely various^ 
.and often extremely circumscribed ; yet where ima^- 
nation (within the bounds of the malady J still holds 
the most uncontrollably dominion over reality and 
fact : and these are the cases which Jreguently mock 
the wisdom of the wisest in judicial trials ; because 
such persons often reason with a subtlety which put$ 
in the shade the ordinary conceptions of mankind ; 
their conclusions are just, and frequently profound ; 
but the premises from which they reason, whek 

WITHIN THE RANGE OF THE MALADY, are Uni* 

/ormly false: — not false from any defect of knowledge 
or judgment ; but, because a delusive image, the in* 
separable companion of real insanity, is thrust upoa 
the subjugated understanding, incapable of reaistancOj 
because unconsdous of attack. % 



J 
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Delusiofii therefope^^ where there is no frenzy or 
raving ma^iie^s^ is the true character of insanity ; 
and where it cannot be. predicated of a man standing 
for life or death for a crime, he ought not^ in my 
opinion^ to be acquitted ; apd if courts of law were 
to be governed by any other principle^ every de- 
parture from sober, rational conduct would be „an 
emancipation from criminal justice. I shall place my 
claim to your verdict upon no such dangerous found* 
ation. — I must convince you, not only that the un- 
happy Prisoner was a lunatic, within my own defini- 
tion of lunacy, but that the act in question, was the 

JMMEBIATE, UNOUALIFIEB OFFSPKINO OF THE BIS- 
BASE. In civil cases, as I have already said, the 
law avoids every act of the lunatic during the period 
of the lunacy ; although the delusion may be ex- 
tremely circumscribed ; although the mind may be 
quite sound in all that is not within the shades of the. 
very partial eclipse ; and although the act to be avoid- 
ed can in no. way be connected with the influence of 
the insanity ; — but to deliver a lunatic from responsi- 
bility to crmma/ justice, above all, in a case of such, 
atrocity as the present, the relation between the 
disease and the act should be apparent. Where the 
connexion is doubtful, the judgment should certainly 
be most indulgent, from the great difficulty of diving 
into the secret sources of a disordered mind : — ^but 
still, I think, that, as a doctrine of law, the de- 
lusion and the, act should be connected. 
• . . • . • * '- . ... 

You perceive, therefore. Gentlemen, th^t the 
Vol. I. c 



f^'isoner, in hafmihg me tot his Counsel, has not ob- 
tained the as^statice of a |)ers6n who id disposed to 
ferry the doctrirre of itisanity in hfe defenw, so far 
rfg even the books vvoold warrant rtie in catrying it. 
Sorrte of the cases, that of Lord Ferrers foi- instance, 
which I shacfl ootisider hereafter, distinguished from 
the present, would not, rn my mind, bear the sha*' 
dow of an argument, as a defence agai»st an indict* 
rhent for rtiurder ; I cannot allow the protection of 
insanity to a nran who only exhibits violent passions 
and maKgnant resentments, acting upon real circum^ 
stances • 'who is impefHed to evfl from no morbid de- 
lusions ; bctt ^bo proQseds urpon tlie ordinary per- 
ceptions of the mind, — I catfftdt consider such a mart 
^falling within the protection which the law ghres,^ 
and is *bound to give, to those whom it has pleased 
6od^ for mysterious causes, to visit with tlhis most 
afflicting calamity. 

He alone can be to emancipated, whcrse disease 
^H it vihoX you will) consists, not merely in seein]^' 
U^rf h a ptej adiced eye, or with odd and absurd parti- 
cularities, difftring j in 'tfiany respects, from the con-i 
tem/plations of sober "sense, crpon the actnat exist- 
ences of things ; but, he only whose whole reason- 
ing and corresponding corfdoct, though ^governed 
by the ordinary dictates of reason, proceed upon 
something which has no foundation or existence. 

Gentlemen, it has pleased 'Grod so to visit the un- 
happy man before you ; — ^to shake his reason m it* 
citadel ;*-to cause him to hxSA up as realities^ the 
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aiost imposfidUe pl»dtc«ns eif the* mmj^, ixiA'^aik 
impdkd by them as motived irredstiiib : tbcfc trttoii 
fftbric . bekif nodiuig ikit tbe upbippNir vision JCif: 'bil 
disttser!*t«idsl;uig noi.wfacre €l»^^hffiiiig^ ua foonchi 
turn whaitsoever ia l!be vei^y h^tOM qf ibings; • ^ «'S£Ji 
G«ntl|3nieii^ it has: been itatdd by theAti^iAirie^a 
General^ and ^stabUeiied fay iivfdenim^ Avhiditilfail 
in OQ condition to contraidict, noTibatei bad&bd^^tMf 
^iterest in contradi^fig^ ti>iat/ wb«R' th^ P^mtfd 
boaght (be pistol which' he discttargeck-at^ek* ic(aa^ 
Hi^ i/fl^etiiyy he wai weQ ^^uainMd with the liafiiril 
and use of it ; — that, as a scAdiisr,' line -eotiki' ndC^%M 
ko6w that in his handid it v^s smt inslrumeift^bJf 
d^ath ;-<^that, wh^n ^be bongl^t^e ganpoWdep; Iftf 
kn^w it would prepare the pistd^br^ its use^^-^bMj 
when he went to tbe playhou^^, he le^vew he 't^e£ 
gofng ^eve, and eveiSy thing ^oniDected with th^' 
icene, as perfectly e^ ^ny other persOn.««-I -freeS^^ 
admit aH thvs : I adm^t, also^ that evtry pertm ^k^ 
listened 4ro his conversation and obsel^ed hk deportw, 

♦ 

ment npon his-apprdbension> must have given pre^- 
ecsely the eMidenee -ddivered by His Royat Hi^ii^s^ 
tiie Duke of York ; and that nothing like iwaditlf 
appeared to those who examined him. — But* vAitik' 
t^^en^? 1 conceive. Gentlemen, that / am more in- 
the habit of examination, than either that iilustfioiKi 
person^ or the witttecsses from whom you have heard 
tfeis^CGonnt; yet I w^l remember (indeed I never 
can -forget it), tbet since the Nbble and Learned 
Jtkigjs lias pre^ded in this O^iu't^ I examined, for 

c 2 



ibe gteater part of a day, tn this very phce, an on^ 
Cbrtlmale gentleman who had mdicted a most affeci^ 
tionate brotheri. ton^tlmr with the keeper of a inad«> 
b0ttaa at HoAtcm, fat having imprisoned him as a 
lunatic; whilsti according to his evidence, he was 
m his perfect .'s^s^. I was, unfortunately, not in^ 
altuttcd in what his kinacy consisted, although my 
tRSlrLtcti<>ni Jeft me no doubt of the fact; but, not 
liai?iDg the clue, he completely foiled me in every 
aUempt to expose his infirmity. You may believe 
that I If ft no toimhs unemployed which long expev 
n«0Q9 dictated ;. but without the smallest effect. 
7h^ day was wasted, and the Prosecutor, by the 
8)0st iiflSecting hittory of. unmerited ^ui&nng, ap« 
pM^d to the Judge and Jury^ and to a humane 
£ngUsh audiencf?, as tb^ victim of the most wanton 
and barbarpuis oppression : at last Dr. Sims came 
il^to Court, who. had been prevented, by Uisiti^ess,: 
from an^ earlier attendance ;— and whpse name^ by. 
t^^ b^, I; observe t^-ciay in the list of the wiinesaes 
iorr the Crown. From Dr. Sims I soon learned that 
t;he y^ry man whom 1 had been above an boor e*a*. 
x^jning, and with every poss^)le effort which Coun^* 
are so much in the habit of exerting, believed, himself; 
tfilh^s the Lord m4, Saviour of mankind ; not merely: 
€^ the time <>f his fio^iAnement, which was alone ne*. 
q^ary for my fdefenoe ; biu diuring the whole time 
t^p he^ had been triumphing oeer every attempt to 
surprise him in the concealment of. his disease. 1 
t^en aS&ctjsd cp lament the indecency of my ign<}«. 
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)rMt lamination, when he expressed his forgiveness, 
and said) with the utmost gravity and emphasis, in 
the face of the whole Opurt, ^« I am the Chmst-;** 
and so the cau^ ended. Gentlemen, this is not 
the only instance of the power of concealing this' 
malddy ; I could consume the day if I were to 
enumerate them ; but there is one so extremely re* 
markable, that I cannot help stating it« 
* Being engaged to attend the assizes at Chester 
upon a question of lunacy, and having been told that 
there had been a memorable case tried before Lord 
Mansfield in this place, I was anxious to procure a 
report of it ; and from that great mian himself (who 
within these walls will ever be reverenced, being then 
retired in his extreme old age, to his se^t hear Lon- 
don ^ in niyown neighbourhood) I obtained the fol* 
Ibwing account of it : ** A roan of the name of Wood,** 
said Lord Mansfield, '^ had indicted Dr, Monro 
for keeping him as a prisoner (I believe in the $am0 
mad-house at Hoxton) when he was sane« HeCm*^ 
derwent the most severe examination by the De-- 
fendant*s Counsel without exposing his complaint i 
but 'Doctor Batty e, having come upon the B^ch by 
ine, and having desired me to ask him what was be^ 
come of the pbincbss whom he had correspondedl 
with in cherry-juice^ he showed in a moment what 
he was. . He answered, thai there was nothing at all 
in that, because, having been (as every body knew) 
imprisoned in a high tower, and being debarred the 
use of ipk> he had no other means of correspondency 

^ 3 
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bet by writing his letters in dherry^juice^ alKl threiW*^ 
lag them into the river wliich surrounded th^ toWer^* 
^bere the Princess received theili ib a boat* There 
existed, of course, no towel-, no imprieoiMfielit^ 
BO writing in ctierry-jatce^ no river^ no boat ; but 
the whole the inveterate phantom of a mdrbjd ittia^ 
gination. — I immediatdy/' continued Lord Mans- 
field, ^'directed Dr. Monro to be acquitted; but thia 
man, Wood, being a merchant in Philpot Lane, 
and having been carried through the city m his vray 
to the mad-house, he indicted Dr« Monro ovet 
9gBkny for the trespass and imprisonment in London; 
knowing that he had lost bis cause by speakiog of 
the Princess at Westminster i and such,'' said Lord 
Msinsfield, ^^ is the eBtraorditary subtlety and cunning 
df madaoto, that ^hen..fae wass cross-ei^amined of| 
thte trial in London^ us he hiA successfully been b^ 
fore^ in order to ex|»oge bis msidness, aH the iqge* 
ouity of the Bar, anld all the authority of the Courts 
could liot make him ^s^y a sii^le syllable upon that 
to^c^ which had put an end to the Indictment be^ 
fane^ although he still had the same indelible im-^ 
pi^ep^ion upon his mind, as he signified to those who 
were near him ; but, conscfOi>s that the delusion 
had occasioned t^s defeat at Westininster> he obsti- 
nately persisted in holding it fabck *t.'* 
' Mow^ Gentlemen^ let us look tothetippUcatioq 



*i This evidence at Westminster was then proved agais^st 
by Uie short-hand writer. 



pCtbetCf JC9^^ I a^i nptexamintiigy for tkepxesetu,^ 
1lirhetl:^r eithier of these parsons qughttp have beeK 
9(:qait;ted^ ifth^ had stood in the place of the Pri* 
^(me^r mm before youf \ that is quite 4 distinct coasi«j 
d^atioQ^ which we shall come to hereafter.— Th^ 
fliceqt s^p^ic^ixQfCi of them is only this. : that if \ 
^nog fa^fi^n^ you such evidence of the Prisoner's in-^ 
sanity a9, ^ believed to h^ve really, eoiisted, shall^ ia 
the opinion of th.e Court, as the rule for your ver- 
dict In point pf law, he ^i^Hciept for.hi^ df^Iiveratice, 
then that yon ought not to be shaken in giving full 
credit to auch evidence, not;wiihstandii^ the rdpor|; 
of those who were present at his apprehension^ u;/iq 
describe him a^ discovering no symptom whatever 0^ 
mmlal incapacity or disorder ; bec;^use j[ ijiave show(» 
you that ii^ane persons. Irequently appear in the ut* 
ipost st^te of ability ai^d comppsure, even in the 
1^ bigM^ Paroxysms of msanjty, except when frep^y 
is tl)e charaoteristjc pf the dis$ase» In thi$ respect^ 
tbQ casi^s I have cited to you, have the . most (;(e» 
dded afplicaiion ; because they apply to the over<r 
throw of the whole of the evidence (admitting at tbft 
laope time the truth of it)) by which tl^p Prisoi|Qr*i 
^se can alpne ^e encountered* 

But it i/5 ^id, that whatever delusions may over^ 
fl^adow the mind^ every person ought to be respoUf- 
aible for orimes, whQ has the knowledge of good an4 
^U. I think I can presently convince you, that 
, there is somethir^ too general in this mode of oon^ 
sidering the subject ; and you dp not^ therefore, fin4 

C 4 
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any such proposition in the language of the celebrated 
writer alluded to by the Attomey-General in his 
speech. Let me suppose that the character of an 
insane delusion consisted in the belief that some 
given person was any brute animal, or an inanimate 
being (and such cases have existed), and that upon 
the trial of such a lunatic for murder, you firmly, upon 
your oaths, were convinced, upon the uncontradicted 
evidence of an hundred persons, that he believed tte 
man he had destroyed, to have been a potter's 
vessel ; that it was quite impossible to doubt that 
fact, altlvough to all other intents and purposes he 
was sane; conversing, reasoning, and acting, as 
vtten not in any manner tainted with insanity, con- 
verse, and reason, and conduct themselves : sup- 
pose further, that he believed the man whom he de-. 
stroyed, but whom he destroyed as a potter's vessel, 
to be the property of another ; and that he had ma- 
Itoe against such supposed person, and that he meant 
to injure him, knowing the act he was doing to be 
malicious and injurious, and that^ in short, he had 
full knowledge of all the principles of good and evil ; 
yet would it be possible to convict such a person of 
murder, if, from the influence of his disease, he 
was ignorant of the rels^tion he stood in to the man 
he had destroyed, and was utterly tmconsciotts that he 
had struck at the life of a human being } I only put 
this case, and many others might be brought' as- ex- 
amples to illustrate, that the knowledge of good an4 
eyil is too general a descriptiout 
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I reaHythink, however, tHat the Attorney-Ge- 
neral and tnyself do not; m substance, very mate* 
fialfy differ ; because, from the whole of his most 
able Speech, taken together, his meanmg njay, I 
thiiflc, he thus collected ; that where the act M4iich 
is criminal, is done under the dominion of malicious 
mischieff and wicked intention, although ■ such in>- 
sanity might exist in a comer of the mind, as might 
avoid the acts of the delinquent as a lunatic in i 
civil case, yet that he ought not to be protected, if 
malicious mischief, and not insanity, had impelled 
him to the act for which he was criminaHy to'an* 
swer ; because, in such a case, the act might be 
justly ascribed to malignant motives, and not to the 
dominion of disease.^— I am not disposed to dispute 
such a proposition, in a case which would apply to 
it, and I can well conceive such cases may exist.' 
The question, therefore, which you witthave totrjr, 
is this : Whether, when this unhappy man disctiargal 
the pistol in 8 direction which convinced, and ought 
to convince, every person that it was pointed at the 
person of the King, he meditated mischief and vi<K 
lence to His Majesty, or whether he canre to the 
theatre (which it is my pmfiose to esiahUsh) under 
thedominicm of the most mdancholy insanity that 
ever degraded and overpowered the faculties of mwBk. 
I admit ' that when he bought the pistol, and the 
gunpowder to load it, and when he loaded it, and 
came will) it to the theatre, and lastly, when he 
discharged it i every one of these acts would be ovfirt 
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acts of compasstug the Kilig*s deoth^ if at aH of 
toy of these pevicxk be was actuated by that mnA 
and intention J which would have coo^ituted muvder 
In the case of an individisal, if the individual had 
lieeB actually killed.~-I admit al^, that the mis*^ 
f:luevoua, and, in this case, the traitorous ioteDtioa 
must be inferred from all these acta, unless / can 
rebut the inferenees by prjoqf. K I were to fire 4 
pistol (awards you. Gentlemen, where you are now 
aitth^, the act would undoubtedly infer the naltcet 
fTke whole proof, therefore^ is undoubtedly cast vpon lis. 
. In every case of treason^ or murder, wliich are 
pieoiaely the same^ except that the unconsunmated 
intention in the case of tbe King^ is the same as the 
actual murder of a private man^ the Jury most im* 
pute to the person \viu>m they condemn by their' 
^erdictt tJie motive which constitutes the crime i 
and your province to-day will, therefore^ be to de» 
cide, whether the Prisoner, when he did the act, 
was wiAkv the unControUable dominion of insanity, 
mA was impeUed to it by a morbid delusumi or 
ybetfaer it was the act of a man, who, though oc^ 
^Qoally mad, or evejEi at the time not perfectly 
^G^ted, was yet not actuated by the disease, but 
by the s^ggestion of % wicked and malignant dispo*^ 

flitifiip* 

{ adi9it thesefoie, foen^y^ that if, afi^r you l^ve 

lieard the evidence which 1 basten to lay before you« 

0f d^e jstate of the Prisoner's mmd, and dose up to 

tbp. very time of this catastrophe, you ^sb^ »tUl oot 

% 
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feel y<>Hi;selvB6;o]|iflrly jastifii4 m Mgaiiving t^ 
wked modiraa irnp^ted by Iht* Indietan^i^ I dudi 
leave yoa in ttie-li9n4s of t^e %^m^d Jiiidg^ to de- 
okre^o you the j^WyOf the ifl»id^,:fiqd shall not s^ek to 
place society ki ^ state of unoef t^kity by any appeal 
addressed only XP your €Oii4)a»rion ; I am a^oint^ 
ed by the Court to claim for the. Prisoner the fa^ 
protecti<Hi of the hw, but not to misrepresent it m 
bis protectiop. ^ 

Gentlemen^ the &cts of this loelaiKdioly nm^ lie. 
witiiiii a narrow oompasst 

The unfortunate person befoi^ you was a soldier^ 
He beoatne so, J believe, in the year 1793— ^and i% 
ni>w nbottt twenf y^nine yeai^i! of ^e. He s^msd m 
Fianders under, the Duk^ of Y<wk, as appears b^ 
His Royal Highnesses evidence ; add being a most 
approved soldier^ he was on0 of Ihose ain^fed ou| 
as an orderly, man to attend, upon the person of the 
Cpmmander4n*Chief» You have been witnesses^ 
6entlei»en, to the calmness li4th which the Pnsonef 
has attenin his place during the triaU'-rThere was but 
9ne exception to it^-^You sa^ the emotion wbidi 
ovi^rpowered him when the illostriom person novf 
in Court, took his west upQn ttie Bench. Qsn jspi^ 
tten believe, from , the evidence^ for J do not.as]^ 
you to judge as phyfiic^i^iBists^ . or to give the fei^ 
to comrpassionate fancy $ but cto there be any "donbl 
that it w&s the generous -emotion •f the mind, w^ 
seeing the Prince, under whom he had served with 
io much braviei-y abd honour ? Every 0m <*ftainly 
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mi>ist jtkige for hltns^lf ; — I am Coutisel, not a Wit-- 
Bess, in- the cause j but* it is a most striking circum- 
stance, when you find from the Crown's evidence, 
that when he was dragged through the orchestra 
mider the stage, and charged with fin act for which 
he considered his life as forfeited, be addressed the 
Duk^ of York with the same endiusiasm which has 
marked the . demiahour I am adverting to:— M^. 
Richardson, who showed no disposition in his evU 
dence to help the Prisoner, but who spoke with the 
calmness and circumspection of truths and who had 
no idea that the 'person h^ was examining was a lu- 
natic, has given yoa the account of the burst of 
affection on hi^ first s^ng the Duke of York^ 
against wh6se falher and sovereign he was sup- 
jx)^ to have had the eonsctousness o^ treason. — ^The 
King him^lf, whom he wis supposed to have so 
inalignantly attacked, never had' a more gallant, 
loyal, or suffering soldieir. His gallantry and loyalty 
Wn be proved ; his sufferings speak for themselves. 
'' About five miles from Lisle, upon the attack made 
cm the British army, this unfortunate soldier wa^ in 
the 'fifteenth light dragoons, in the thickest of the 
tanks, exposing his life for his Prince, whom he is 
supposed to-day to have sought to murder :— the 
first wound he received is most materia]ly connected 
with the subject we are considering ; you may see the 

d!^t of it now ♦. The point of a sword was im- 

' . * * 

• JAr. ^kioe put bk bai)4 to tbe PxisoQer's head, who 8toQ4 
ly him at the Bar of the Coart* 



l^led 8gainsC him 4ithdli thef(irde!af^ man urging 
iH$ h^rsQ ia l»tUe. When the Caort {uit the* PrU 
iOfi^ under my protection^ I thought it. mf duty M 
vbring Mr. Cline to inspect him in Newgate:; and it \vifl 
f^ipear hy the evidenoe of that excelieiit ind conaeiett^ 
tious person, who is known to be one oFdie (lust ana^ 
tonil^ta in^the worki, that from this wound one of two 
things mast have happened: eith^, that by theimme* 
diate operation of surgery the displaced part of theskutt 
roust have been taken away, or bedn forced inward oa 
jthe brain. The second stroke^ also, speaks for itself: 
jma awynow see its^ects^-^fHereMn Ersiine touchy 
ed iiehwiitf tk^ Pmmeri) He was ait across alt th^ 
nerves u^hicfa give aensibility and animation to th^ 
bpdy» and bis head. hung down/ahnost d^severedj 
until by the act of surgery it was placed in the po$tw 
(ion ypu now sfie it ; but thus^ almost destroyedv h0 
atillreopUected hisduty^ and continued to maii^iij 
tbi^ glory of bis country » when a ^word divided tha 
loembj^pe qf hijs neck where, it terminates in thd 
bead ; yet he still kept his place though his . hdme^ 
^lad beeti thrown off; by the blow which I secondly 
described, when. by another sword lie was ,cut intd 
th^ very brain— ypu may now .see. its. membrane ui>w 
covered, Mr. Cline will tell you.that he examiiied 
^j$se wounds, and he can better . describe them ; I^ 
bavt; myself seen th^m, but am. no surgeon : fcomf 
bis evidence you will have to consider their couse*. 
quences. . It may be said that many soldiers receive 
grteyous wounds without their proditcinginsanityi.; 



So tfaey tnay vndaobtedly ; but iw^ are Here 9poo ikf 
fact. There was a disoiission the ^tfaer day, om ivke^ 
Ij^er a man^ iwbo i»d be^n seemingly hurt by a faft 
|)eyond remedy, ooidd gst op jaad waik : the pieopl^ 
a tmmd w A i t ^wa$ ampotsibie \ bothe did get op and 
sy^, and so there was an end to Ibe impossibiUtjl 
Xifiie dl^cts of llie Prisoner's wogtida ^were kmsfwii b^ 
the mwfidiate evenl of kisanky, and Mr^ Ottm wdt 
peilyouithat it would hawe been strange indeed if any 
other evient had followed. We aiae not bene npoit 
^ caae of insanily arisjfig from l^e spiritual part 
i>f man, as it may be afSseted by hereditary taint'^ 
by intempecanee, .<ar by violeiit patet<^ the oper-^ 
f»tions of wiudhiire wrjons and une^rlam ; hot ^W4 
b$^te jto 4feal with a speoies of insanity move respm^ 
^1^ what ihas bei^n desmbedas ideocy, proceeding 
^m original nalMorgaoiastfion* VkereAe diaea^ iSf 
ffom .its veiiy nature, maamhie ; and so where a mail 
^e ike Prisoner) has become insane from ^m34enoi 
$0 the *btmiy Mfhkfi penmmmtfy 4^ects Us stntemre^ 
bowever such m unan w^bj appear ocoastdtally to 
others^ bia disease ia imm^^uHe ; and if tlie Bmaner, 
^ic^fove, were ito live a ibonsaod years, he ^s^er 

« 

GQiaJd reofiKver tfrem ^the €onse!qiienoe* of that day. ' 

But this Js not ail. Anotlber blow was still aimed* 
4t him j which he held up bis arm to avdid, when \m 
^od was cut into the bone, it is an afflieting sub-' 
jofft^ <ffent]emen, ^Kid better 4o be spdken of b]F 
Iho^ who underatand it ; and, to end all further de^ 
acripticm, ,he was ^en 'Ihi^nst almost through and 
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through Ihebddy with it l)fiiydiiet/ ^^^ left In a cUtoh^ 
amongst the slain. 

He was afterwards carried to 'an hospital^ wher^ 
he was known by his tongue to one of his country--^ 
men, who will be examined as a Witness, who fetrndb 
htm, not merely as a wounded sokHer di^rived of 
t!he powers of his body, but bereft of his senses fbr 
ev'cr. 

He was afFected, from the very beginnii^, with 
diat species of madness, which, from Ttolent agtta« 
timi, iilb the mind with the most inconceivable ima^ 
ginations, whoHy unfitting it for all dealing whih 
hmnan affairs accdrdtng to the sober estimate and 
^ndard df Reason. He itnagined that he had con^ 
stant intercourse with the dmlg^y Author of all^ 
things ; that the woifd -was commg to a conclusion i 
and that, like our blessed Saviour, he was to saorU 
fice hitfiself for its salvaltoh; and so obstinately ^d^ 
this moHn4 image c:oiiiiinue> thrtyeu wifl -beoon*' 
vinced he went to tSie flicatife*to perform, -as heitna-- 
gined, that Messed sacrifice ; and, because he wociid 
Tidt be guHty i>£ suicide, thbtr^h cidted npan »by tfhe- 
imperious voice df Heaven, he wished , lihaft by H!be' 
appearance tif crime hisfift ticright'betaben away frem: 
him by others. This ^bewildered, extravagant ^- 
cies of maHttess appeared iifrrmediatt^y after bis 
wounds dn his first tnlteiing the ^hospital, and on iht 
very ^me asccotirnt ^e was dlsdhitrged 'from the irm^ 
on his return to £itg^and/ which the Attorney-Qe- 
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aeral very honourably and candidly seemed to in- 
timate. 

To proceed with the proofs of his insanity down 
to the vexy period of his supposed guilt. This un- 
fortunate man before youi is the father of an infant 
of eight months; and I have no doubt, that if the 
boy had been brought , into Court (but this is a 
grave place for the consideration of justice j and not^ 
a theatre for stage effect} — I say, I have no doubt 
whatever, that if this poor infant bad been brought 
into Court, you would have seen the unhappy father 
wrung with all the, emotions of parental affection :. 
yet, upon the Tuesday preceding., the Thursday^ 
when he went to th^ playhouse, you wiU find his. 
disease still urging hitu forward^ with the impres-. 
tton tliat the time was come, when he mu9t be de* 
j^troyed for the benefit of m^mklnd ; and in the con- 
fusion, or rather deliriujfi of this wild conception, 
he came to the bed of the mother, who had this 
infant in her arms, and endeavoured to dash out its 
brains pgainst the wall. .The family was alarmed— 
and the neighbours beings called in, the child was, 
with difHculty, rescued from the unhappy parent^ 
who, xfi his madness, would have destroyed it. 

Now let me, for a moment, si^ppos^ that he had 
succeeded in the accomplishment of his insane pur^* 
pose ; and the question had been, whether he wasr 
guilty of murder. Surely the affection for this in- 
fantj up to the very moment of his distracted vio- 
lence^ would have been conclusive in his favour ; but 
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not more so than his loyaky to the King, and his 
attachment to the Duke of York, as applicable to 
the case before us ; yet at that very period, even of 
extreme distraction, he conversed as rationally on all 
Other subjects, as he did to the Duke of York at 
the theatre. The Prisoner knew perfectly that he 
was the husband of the woman, and the father of 
the child ;-— the tears of affection ran down his face 
at the very moment that he was about to accomplish 
its destruction ; but during the whole of this scene 
of horror, he was not at all deprived of memory, in 
the Attorney-General's sense of the expression : he 
could hfive communicated; at that moment, every 
circumstance of his past life, and every thing con* 
nected with his present condition, except only the 
quality of the act he was meditating. In that^ he was 
under the over-ruling dominion of a morbid imagina- 
tion, and conceived that he was acting against the die- 
tates of nature, in obedience to the superior commands 
of Heaven, which had told him, that the moment 
he waS dead, and the infant with him, all nature 
was to be changed, and all mankind were to be re-^ 
deemed by his dissolution. — ^There was hot an idea 
in his mind, from the beginning to the end, of the 
destruction of the King ; on the contrary, he always 
maintained his loyalty — lamented that he could not 
go again to fight his battles in the field — and it will 
be proved, that only a few days before the period \n, 
question, being present when a song was sung, in- 
decent, as it regarded th^ person and condition of 
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His Majesty^ he left the room with loud expresstond 
of indignation, and immediately sung, God save tlie 
King, with all the enthu^asm of an old soldier^ who 
had Wed in the serrice of his country. 

I confess to you^ Gentlemen, that this lastdr^. 
cumstadice, which may^ to somiei^ appear insignifi- 
cant, iS| in my mind, moat momentous testi- 
mony ; because, if this man had been in the habit 
of associating with persons inimical to the . go^ 
vernment of our country, so that mischief might 
iiave been feirly argued to have mixed itself witi:> 
madness (which, by the bye, it frequently does) ; if 
it coutd in any way have been collected, that from 
his disorder, more easily inflamed and worked upon,^ 
he had been led away by disaffected persons^ to be*- 
come the imtruntent of wickedness ; if it could have 
been established that such had been his companions 
and his habits, I should have been ashamed to Irfi 
up my voice ki ^s^fence.-— I should have felt, that, 
however his mind might have been weak and dia* 
0f dered, yet if his understanding s^Hciently existed,. 
to be methodically acted upon as an instrument of 
malice, I could not have asked for an acquittal : but 
you find, on the contrary, m the case before you, 
that, notwithstanding the opportunity which the 
-Crown has had, and which, upon all such occasionsj 
it justly employs to detect treason, either against the 
person of the King, or against his government ; noi 
one witness has been able to fix upon the Prisoner 
before you, any one cpmpanion> of even a doubtful 
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.descriptiori, or anyone expression' from which dis- 
loyally doiild be iiiletred ; whikt the whole history 
,of his lUb repels the imputation. His courage in 
.defence of the King and his domrnions, and his af- 
\fection for his son, in such unanswerable evidence, 
all speak aloud against the presumption that he went 
to the thesUre with a imschieirous intention • 

To recur again to the evidence of Mr. Ricliafd- 
.son^ who delivered most honourable and impartial 
iestimony : I <?ertainly 2m obliged to admit, that 
jllrhataprisoner say* for himself, when coupled at the 
very time with an overt act of wickedness,, is no 
.evWeoce whatever to^ alter the obvious quality of the 
#et he has committed^-^Ify for instance, I who arti 
ikyw addressitig you, )iad fired the same pistol to*- 
:wards the, box of the King — and, having been d^agr 
:ged jinder the orchestra, and secured for criminal 
Justtce, I bad said, that I bad no intention to kill th^ 
King, but was weary of my life, and meant to be 
4rondemned as gtiiky \ would any man who was not 
bimself insane^ consider tli^t as a defence ? Certainly 
cot; because it would be without the whole, founda* 
kton of the Prisoner's previous conditipn; part of 
which Tt is even difficult to apply qlosely and ^^irectly 
iiy strict evidence, without taking his undoubted iur 
fackity into consideration; because it is his unquesr 
ttonable insanity which alone stamps the effusions of 
bis arind with sincerity and truth, 
r The idea which had impressed itself, but in mpsi 
confused images, upon this unfortunate man^ wa^^. 
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that he must be destroyed y hitt ought not to destroy kint^ 
^elf. He once had the idea of firing over the King*s 
carriage in the street; but then he imagined he should- 
be immediately killed, which was not the mode of pro- 
pitiation for the world— *and as our Saviour, befortj 
his passion, had gone into the garden to pray, this 
fallen and afflicted being, after he had taken the ii>- 
fant oiit of bed to destroy it, returned also to the 
garden, saying, as he afterwards said to the Duke of 
York, " that all was not over — ^hat a great work 
^* was to be finished :"— and there he remained in 
prayer, the victim of the slime melancholy visitation. 
Gentlemen, these are the Facts, freed from even 
the possibility of artifice or disguise ; because the 
testimony to support them will be beyond all doubts; 
and in contemplating the law of the country, and 
the precedents of its justice, to which they must be 
applied, I find nothing to challenge or question-— I 
approve of them throughout— I subscribe to all that 
rs written by Lord Hale— I agree with all the author 
rities, cited by the Attorney-General, from Lord 
Coke ; but above all, I do most cordially agree ia 
tjie instance of convictions by which he illustrated 
them in his able address. I have now lying before 
me the case of Earl Ferrers : unqaestioiKibly there 
could not be a shadow of doubt, and none appears 
to h^ve been entertained, of his guilt.— I wish, in- 
deed, nothing more than to contrast the two cases r 
and go far am I from disputing either the principle 
of that condemnation, or the evidence that was the 
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feuAdalloB of it^ that I invite you to examine whe^, 
ther any two instances in the whole body of the cri^ 
qtiiial . law, are more difimetrically oppoHte to each. 
other, than the case of Earl Ferrers and that now 
before you^ Lord Ferpers was divorced 'from his 
wife by act of Parliament ; and a person of the name 
of Johnson, who had been his steward, had takea 
part 4vith the lady in that proceeding, and had con-- 
ducted the business in carrying the apt through the 
two Houses. Lord F<irrers consequently wished to 
tnrh.him.out of a fanp which he occupied under 
him ; but his estate being in trust, Johnson was 
supported by the trustees in his possession : there 
Vifere, also, isome dtfierences respecting coal-mines ; 
and in consequence of both transactions^ Lord Fer^ 
rers took up the most violent resentment against 
liim. Let me here observe. Gentlemen, that this 
was not aresentitient founded upon any iUusion ; not 
a resentment forced upon a distempered mind by &U 
lacious images, but depending upon actual circum^ 
stances xind real facts ; and acting like any . other 
maa under the induencg of malignant passions, h? 
repeati3iHy dedared that he would be revenged <m 
Mrl Johnson, particularly for the part he had taken 
in defmving him of a contract respecting the mines* 
. . Now suppose JLord Ferrers could have showed that 
no^ifiM«ncewithMr» Johnson bad ever existed regard^ 
inghi9 wife at all-^that Mr. Johnson had never been 
faift steward-^and that he had only, from delusion, be^ 
lieved ao when his situation in life waa quitq difl^r^nt« 
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Suppose, further, that an illtisive imagination hadD 
alone suggested to hitti that he had been thwufttMl 
by Jotinson in his contract for these cOal-^minft, 
there never having been any contract at dll for coa)^ 
mines; in short, that the whole basis of his en- 
mity was without any foundation in nature, and had 
been shown to have been a morbid iihage imperfoosly 
fastened upon his mind. — Such a case as that would 
have exhibited a character of insanity in Lord Per-* 
rers, extremely different from that in whioh it waa 
presented by the evidence to his p£brs. Beford 
THEM, he only appeared as a man of turbulent pas* 
&ions ; whose mind was disturbed by no failaoioos 
images of things without eitistence; who^e quarwA 
with Johnson was founded upon no iUusiom^ but apew 
existing facts ; and whose resentment proceeded to 
ihe fatal consummation with all the ordinary indica- 
tions of mischief and malice ; and who cotiAadbed 
his own defence with the greatest d^Mterity and aktik 

Who l*HfiN COULD doubt that L0»D F£IIK£II& WAa 

^A MURDEREfi ? When the act was done, he said, " I 
Hm glad I h^ve done it. He was a viHain^ and I^m 
Revenged ;*' but whcfi he afterwards saw Iha* the 
Avound was probably mortal, and that it involved 
consequences fetal to himself,' he desired thesur^on 
to take all possible care of his patient— and^ consoious 
of his crime, kept at bay the men who came with 
arms to arrest hifn ; showing, from tbe-'begitinin^ to 
the end, nothing that does not generally accompany 
the crime for which he was condemned/ Be was 



f9omAr to' be raie^ to be a man subject to unreason*^ 
irtrie peefudiees, addicted to absurd practices, and 
Stated by violent passions ; but the act was ix>t 
dosie lulder the domimon of uncontrollable disease ( 
aod whetfao* the mischief and malice were substantive, 
mr maifked in the mind of a man whose passions bor* 
derad upon, or eren amounted to insanity, it did not 
convince the Lords, that, under all the circum*' 
stances of the ease, he was not a fit object of cri«> 
mtMt justice* 

Ifi the same manner, Arnold, who shot at Lord 
Onslow, and who was tried at Kingston soon after 
the Bladi Act passed on the accession of George L 
jbordOnslow having been very vigilant as a magistrate 
in auppresstng dobs, which were supposed to have 
lieen set on foot to disturb the new government^ 
Arnold had frequently been beard to declare, that 
j^vrd Onslow would ruki his country; and although 
lie appeaiied^ from the evidence^ to be a man of most 
«w9d anditorbulent manners, yet the people rouivi 
£kiUdfi»rd, who knew ^bim, did not, in general, con- 
sider him to be insane. — His -Counsel could not 
<8iiow^ tfajil any morbid dehsion had ever oversha- 
dowed Ms miderstandijng.-^They could not show, as 
J'i^toft?, ithat just beforeihe shot at Lord Onslow, he 
had endeavoured to destroy his own beloved child« 
It «ras a case ef human resemTnen^. 

I might^ instanee, also, the case of Oliver, who 
was indiotedfor the murder of Mr. Wobd, a potter^ 
*ifl iSta^ardsbir^ Mrw Wood bad refused his daugk^ 
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ter to this man in marrtiige. My friend Mr. Milks 
was Counsel for hitn at thfe assiMS* He f»4 ^^ 
femployedas a surgeon and apothecwy l?y the fiither^ 
who forbid 4iim his house, and cksi-red him'tp brifig 
in his bill for payment ; when^ in the agony of <B8- 
appointment, and brooding over the injury he had 
suffered, on his being admitted to Mr; Wood to 
receive payment, he shot him u|x)n the ^jot. Tbi 
trial occupied great part of the day ; yet, for my 
own part, I cannot conceive that there wis any 
thing in the case for a Jdry to deliberate on;~He 
was a man acting upon existing fads ^ and upon /m- 
lUan resentments connected with them. Herwas at 
the very time carrying on his business, whd^eh re- 
•quired l^jarning and reflection, and, indeed, a rradi 
of mind beyond the ordinary standard^ being trusted 
by all who knew him, as a practiser iti ftiedtctoe* 
Neither did he go to Mr. Wockl's under the ioflu* 
lence of illusiqn.i but he went to destroy the Hfe of 
ja. mtin who was placed exactly in the circuinstances 
which' the mind . of the crin^inal repteserited him; 
He V^'ent , to execute vengeance on hiin; for refining 
his daughter. In such a case there tnighty ho 
doubt, be passion approaching to frana;y ; Wt thare 
wanted that characteristic Of oiadtoess'to ttnaM^te 
him from eriminal justice. . . 

There was another instenoe ofs this descriptiOQ in 

. the case of a most unhappy woman, who was fried 

in Essex for the murder of Mr. Eiripgton, .who had 

sl^duced and abandoaed her. aofl tbe children she had 
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lM>rn^. ta htfD. It must be a consolation to thoee who 
fl^a^cixt^ her, tbat she. wa& acquitted, as she is at 
this titne in ; a olost undoubted and deplorabje «tate 
ef Insanity ; hutl. confess, if I had been upon the Jury 
li^hp tried her, I should have, entertained great 
4jCHibM ai)d difScuUi^ : for aUhough the uohappj 
W>fmfx b$dbe%^ exhibited sU^oqg marks of insanitjr 
prising froqn grief and disappointoient ; yet she a^^teil 
^pon facU. anfl (^ircutrntame^, which had ein exists 
4f^, and which were paiculated, upon the ordioary 
principles, of human action, to produce the moat 
fiolent resentment* Mr. Grrington haying just cast 
ber off, and nprried «&other woman, or taiken her 
m4^. his. pcoteotion, her jealousy was e^oited tn 
such a pitch as occasi(xially. .to overpower her mtid^^. 
9tei|duig ; buty. when she went to Mr. Errington^s 
bouse, where ^e shot him, she went with, the ex« 
jMness;and d^ibecate purpose c^. diootiog him« That 
&ct was unquestionaUe ; she went there with a re^ 
amtioefit long rankling in herhbsom, bottomed on 
W etislHig foaftdlLtion : she*, did not act u«der ft 4e^ 
Imm, th^at he h^d deseet^d ber wlien he had not^- 
but took revenge .1:^0 him for an actual, desertion ; 
belt still the, Jury^ in tbeiimnane constderatiop. of her 
S4i6eriiigs, pronounced the insanity to be^redominant 
over jesentiMnt, . and they acquitted her. 

But let me. suppose (which would liken it to the 
ease! before ua), that she bad never cchabibed with 
Mr. £rringk9n 4: that. she never had bad children by 
iiim; and, consequently, that he. neither badji nor 
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coukl pofiisibly bave ctoert^d or injoried iier.*^Let mm 
ttippose, in short, tha^ she had never ^en him in 
ber life, but tlmt her resentnient had been foyiufed 
an the morbid delusion that Mr. Brrington, who 
had never >seen ber^^ had been th^ author of all bei^ 
wii^gs. and sorrowa ; and that, under that diseated 
iipspressio^ she bad ahot him. If that had been th« 
OBse, Gentlemen, ahe w^uid bave been aequitted 
vpoR'the dpeniog, and no Judge would have sat t€f 
try sueh a caose : the act itself would have been 
decisively cbaraetefistic of naadnees, beeause^ beitig; 
ftianded upon nothing eKisting, 4t coiitd not havsi 
proceeded from malice, which the tanv requires to ^be 
diafged 4md proved, in'every ^ase of imirderi as tho 
ibundation' of a co«ivictidu» 

» l^et us now recur to the cause we ate engjiged in^ 
and famine it upoii tboae principka by' which I am 
needy to stand or fall, in the judgment cf tiMBi 
Gtouft* 

^ Yon havea inanbefere you who will appear, upoat 
Ihe evidence, to have received those almost dead^ 
>tfounid8 which i descnb^d to you, producing tbeim* 
anedtate and immoveabte efFeclyi^whioh the ^milnei^ 
aungeen, whoise oaaoe I have mentioned, will prdv^ 
that Itoy copid nbx but -have prodooad ;' it wili ap» 
pear, that from that perio4 be wi^s .D^isited \witfahtk#^^ 
leveret paroKysnas of madness^ a?id wm i^epeatedly 
eon€ned wi^ alt the oaefoion wbiaii itii^oieefttarf to 
l^rackise upon lunatics ; yet what is ■- ^ite dedsive 
figaii\^ the^im|>atatio|i o( ^rCft^m p|ains^ i^^e ^m 



0fi hifianie/'tt wae^his very ohdracterisftic.tp \0re hkr 
iovisrei^Viand bob country, although the deikisioni 
i09tateh'JcKdtriieted bim ware mtnHkws, in other- rcr 
^^ts^ as bontradicitory as they wdre violent* 
• Of this iiftC0Bti«teiicy tbeie was ^ 4n^rt strikkig 
iftatanee oh .of&j tine Tueriiiaji befbm ttie Thavs4i9 
kiqiKstioo; wiiehit will bepiK^edt tbat be w^nt to 
tee one 'Tkmldt^ who *had been coariiAiftad by the 
Dnke of ibVtiaiid as a hiFfmtic^ TI»8 main bad taken 
op anidaa tiiat ottrSaviour'aeeoond advent, «nd %}m 
tiissdiitiGin ^ all hntnan things, were at hand % 9xA 
00nirei96dvia;this strain of madness; 'tbia mixing 
itieKPwiite the insane dehisiim (^ the Pftaon^r^ be 
immediately broke out upon the «dbj^ of Ym own 
fHY^tiaition and >saicrifice for mankindi lUthoHgh pfUy 
tise day before he had exdaimed, that the Virgin 
Mary Tims a^vthore ; that Chifist was a bastani i that 
Cod*vif«.a thief; and thathe^and this Truelet were 
to live with him at White Conduit Hpuse, imd there 
tci be^£S}tbf oned tbgether. Hbtiiind, in $hort, was 
<merpQwertd and fovervhelhied with distraction^ 
^ : f]Rie cluKv^' against jdie Fiisorier is the* overt ac| 
ttf epmpatssiiigi the death of t^ie King, in ^ring ^ 
frtstoltit His Mqesty-^an act wbidh only di^^rs^froo) 
tnuvder inasmuch ai Ahe bare comf^ssing is equid t0 
the ttflccmiplishhiattcfif.thd .roalt^naiit .purpose ; aitd 
tC wili te'^wf cffiese> under the advioe ofithe Judgey 
tO'decide by yo€R' verdict to which of the two impulses 
^ the mind yoo r^fer tte f ct ia ^uj^^Mqn; jso^ 
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^ni have to decide, whether you ' attribtxte it wiioQjr 
to mischief and malice, or whoUy to insfttiity> or to 
fhe one mixing itself with the other. If you find 
it attributable to miflcbief and malice only^ just thji^ 
MAN BIB* The law demands his deafeh for the 
public safety .«*-4f you consider it as coasctous maUae 
^d mischief mixing itself with insanity, I leave hiia 
frr the hands of the Coqrt, to sdy how he is to be 

• 

^ealt with ; it is a question too difficult for me.— ^I 
do not stand here to disturb the order of society ^ or 
to l)Fing confusion upon my country ; but, if you 
find that the act was committed whoUy under the 
dominion of insanity ; if you are satisfied that he 
Went to the theatre contemplating his>pwn destri^ 
tion only ; and th^t, when he fire4 the piald, h6 
did Tiotmalido%t$ly aim at the person of the King<*-* 
you win then be bound, even upon the principle 
\vhich the Attomey*General himself humanely and 
honourably stated to you^ to acquit this most unw 
Rappy Prisoner. 

If, in bri]f>ging these considerations hereafter |o 
the standard of the evidence, any* doubts sheuld 
occur to you on the subject, the question for yooi^ 
Se'eision will then be, whidi of the two ateemaftives 
is the most probable-*-««a duty which you will perform 
by the exercise of that reason of . which, for wise 
purposes, it has pieced God to deprive the anfoct 
tunate man whom you are trying ; your sound un« 
iterstandings will eadly enable you to dtstinguij^h lair 
JSmities, which are mirfatturm,kom m^Uvts^ w>hiclS 
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QfecritYies; Before the day ends tte evidence wiH 
be decisive upon this subject. . • 

There ts^ however, another consideration which I 
might <fistinctly to present to you ; becsiuse T think 
thast more turns upon it thsn any other view of the 
siil^e^ : namely, whether the Prisoner's defence 
cam be- impeached for artifice or fraud ; because I 
admit, that if, at the moment when he was appre*'' 
hended, there can be fairly imputed to him any pre«» 
tence or counterfeit of insanity, it would taint the 
whK^e case, and leave him without protection ; but 
Ibr such a suspicion there is noteveti a shadow of 
ibuadation. — ^It is repelled bythe.whde history and 
eheracfer of his disease, as well as of his life, inde* 
pehd^Mof it; If you were trying a mim umkr the 
Blai^k Act, for shooting at another, and there was a 
doolit Uf^n the question of malice ; would it not be 
important, or rather decisive evidence, that the Prii* 
sonier had no resentiment against the Prosecutor—- but 
that, on th^ contrary, he was a man whom he had 
always loved - and served ? Now^ the Prisoner was 
maimed, cdt down, and destroyed, in the service of 
the King. 

Gentlemen, another reflection presses very strongly 
on my mind, which I find it difficult to suppress. 
In every stale there are poKtical differences and par- 
ties, and individuals disaffected to the system of go- 
vernment under which they live as subjects. Thcf6 
are not many such, I trust, in this country $ but 
whether there are many or any of such persons. 



there is one circtitnstanoe which has peculiai^y ; A»r 
tinguished His Majest3!*8 life and reign, and which ip 
in itself as a host in- the Prisoner's defence : — sinoe^ 
amidst all the treasons and all the seditioils whick 
have been charged on* reformers of government w 
Conspiracies to disturb it, no hand or vojce has bee« 
lifted up against the person of the King : there 
have^ indeed, been unhappy lut^tics who, from 
ideas too often mixing themselves with insanity, have 
intruded themselves into the palace-^but no malicioM 
uttack has ever been made upon tJhe King, to be 
settled by a bial : His Majesty's chara<^er and cQQf 
duct have been a safer shield than guards or ihai^ 
laws. — Gentlemen, I wish to continue to that saei^ 
life that best of t&l securities ; I seek to cotitmue it 
tinder that protection where it has been so longpn^tt 
4ected.-*^We are not to do evil that good naay C9Bm 
of it ; we are not to stre^h the laws to hedge rouiirf 
the life of the King with a greater securil^ Lbun that 
which the Divine Providencel has so happily |feali|56<l^ 
Perhaps there is no principle of religion: moM 
strongly inculcated by the sacred Scriptur^es than by 
that beautiful and encouraging lesson of our S^vioilr 
himself upon confidence in the divine proteeCijUi: 
" Take no heed for your life, what .ye shall eat, :Or 
'^ what ye shall drink, or wherewithal ye shall bf 
*' clothed ; but seek ye first the kingdom of God| 
*^ and all these things shall be added nnto you." By 
^hich it is undoubtiedly. not intended that we are t9 
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^iiiregard the oooservation of life, or to neglefll 
the means necessary for its sustentatioH ; nor tb$$, 
we are to be careless of \i^iatever may ooBtribute t# 
our cotntbrt and happiaess— but that we shouM ^ 
eoQtent^ to reoeive them as they are giv^n to u% 
and not sefek tliem in the violation of the rale aii4 
order appointed for the government of the world,-^ 
On this principle nothing can more tend to the 
security of His Majesty and his government, thaa 
the scene which this day exhibits in the calm, ha-* 
mane, and impartial administration of justice ;-^and 
if, in my part of this solemn duty, I have in any 
manner trespassed upon the just security provided 
for the public happiness, I wish to be corrected. — ^I 
declare to you^ solemnly, that my only aim has beeft 
lo secure for the Prisoner at the Bar, whose life bxA 
death are in the balance, that he should be judged 
figidly by the evidence and the law.-^-I have made no 
appeal to your passions — you have no right to exer* 
dse them. This is not even a case in which, if the 
Prisoner be found guilty, the royal mercy should be 
opunselled to interfere : he is either an accountable 
being, or not accountable ; if he was unconscious of 
the mischief he was engaged in, the law is a 
corollary, and he is not guilty; but if, when the 
evidence closes, you think he was conscious, and ma* 
Ficiously meditated the treason he is charged with, it 
is impossible to conceive a crime more vile and de- 
testable ; and I should consider tl^ King's life to be 
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ill attended to, indeed, if not protected by the full 
vigour of the l^ws, which are watchful over the se- 
curity of the meanest of his subjects. It is a most 
important consideration, both as it regards the Pri- 
soner, and the community of which he is a mem- 
ber. — Gentlemen, I leave it with you. 
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The Jollcmng speech was one of the earliest of 
hord Erskzne*s appearances at the Bar, having beem 
i^ioered in the Court of King^s Bench on the 5th ^ 
February 1780. It was not comprehended h^ the 
former wtumes, because the suliject did not rat^ 
mthm the title of that collection. 

Time ntm begins to cast into the shade aproceeSRnf 
which occupied at the moment a great dealofpubUc 
interest and attention, viz. the arrest and imprison* 
ment of Lord Pigot, Governor of Madras, by the 
Minority of the Council of that settlement^ in the tfear 
1776. 

On their recaU to Europe by the Directors of ike 
East In^ Company, a motion was made in the 
House of Commons, for their prosecution iy the At^ 
tom^'Generalf for a high misdemeanor^ 

vol. h [dJ 
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Admiral Pigoty the brother of Lord Pigoty being 
at that time arfnemben^^tfiefflof^ey and a most 
amiable man, connected in political life with the Op- 
position pajrty in Parliamii^ an extraordinary degree 
^acrimony arose upon^ th€ subfect^ - and the ^Hohsh 0f 
Commons came to a resolution to prosecif^te Messrs^ 
Straftori, and others, in the Court of King's Bench ; 
and an Information r^^s aecordinghf JHtd against them 
by the Attorney-GeneraL They were dejended by 
Mr. Dunning y and the other leading advocates of 
that time, but were found guilty*; and, on their being 
brought up to receive the judgment of the Court,, 
Mr. Erskine, who was tKeh only junior CotoiseL made 
the following Speech in mitigation of their punish- 

"^nt. '...-.;, ..^ : { ; .••■. \ l.A'v 
The priacipk of the mitigation, a^ mainMin^ 6ji 
JJ'i(. Srslfi^^ may ^beihuf^^^ly'dfs^rjk^d jArii 
Pigotf considering hifliselfy a^ Presiijk^ift \of the €r^ 
%^r^^€nt of Madras, to b^ an i&tegr^,! . ^,t pf jf^ 
inclependent of the.Qpuucilj f^uSed fe put a ^^^r, 
Uquforjiecisim by thf B^d^. whkh the immh^Sof 
tke Cpuncil cmteftded it W€^ ki9 fifit^ ministtriatly. t^ 
icne^don^; an^ he ulsomduly suspended i»^,qftMm^ 
ip make up , a majority in favour qfihis pfoc6^mg0^: 
This act, qf L^rd Pigat ims held by tke M^sfftriiy)^ 
the Council to be a subversion and usurpation of thd 
S^l^^^^^ .^.i^f^ M^ contended %j^ wsied^ in^Vie 
Prfsidenf aud Coiificil^ Mnd not m the Pt^^^ikfesUL 
Qi^y :j^ ^n4, tomndki^ ih^^paum^s qfjkt gpvmmmt^ 
4hi(s claimed :{4^/c^4^ m /Jtejw, ,i%3^ mm6d \iaK# 

.1 .107 
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Pigot to be arrested and suspended^ and directed the 
act qf the Majority of Council^ which Lord Pigot 
refused to execute^ to be carried into execution. It 
was J qf course, admitted that this act was notkgalltf 
justijiable ; that the Defendants were properly con- 
victed,and must, therefore, receive some punish* 
ment from the Court ; but it was contended in the 
following Speech, that the Court was bound to re-- 
member and respect the principles which governed our 
ancestors at the Revolution, and which had dictated 
so many acts of indem?iity by Parliament, when po*- 
sons, impelled by imminent fiecessity, had disobeyed 
the laws. 

The Defendants were only fined one thousand 
pounds, without any sentence qf imprisonment. 
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FOB THB 

COUNCIL OF MADRAS, 

■ 

IN MITIGATION OF PUNISHMENT. 

NEVER BEFORE PRINTED. 



My LorDj 

I REALLY do not know how to ask, 
or even to expect, the attention of the Court ; I api 
sure it is no gratification to me, to try your Lord- 
ships* patience on a subject so completely exhausted ; 
I feel, besides, that the array of Counsel assembled 
on this occasion, gives an importance and solemnity 
to the conviction which it little deserves, and carries 
the air of a painful resistance of an expected punish- 
ment, which it would be a libel on the wisdom and 
justice of the Court to expect. 

But in causes, that, from their public nature, 
have attracted the public notice, and in which public 
prejudices have been industriously propagated and 
inflamed, it is very natural for the objects of them 
to feel a pleasure in seeing their actions (if they will 
bear a naked inspection) repeatedly stripped of the 

D % 
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disguise with which the arts of their enemies had co- 
vered them, and to expect their Counsel to be, as it 
were, the lieralds of their innocence, even after the 
minds of the Judges are convinced. They are apt, 
likewise, and with some reason, to think, that, in 
tMs stage of a prosecution, surplusage is less offen- 
sive, the degree of punishment not being reducible 
to a point like a legal justification, but subject to 
be softened and shaded away by the variety of views 
in which the same facts may be favourably and justly 
presented, both to the understanding and the heart. 
Such feelings, my Lord, which I more than guess 
are the feelings of my injured Clients, must he my 
apology for adding any thing to what my learned 
leaders have already, I think, unanswerably urged 
in their favour. It will be, however, unnecessary 
for me to fatigue -your Lordship with a minute re- 
capitulation of th^ facts ; I shall confine ,myself to 
the prominent features of the cause. 

The Defendants are convicted of having assumed 
to themselves the power of the Government of Ma- 
dras, and with having assaulted and imprisoned 
Lord Pigot. I say, they are convicted of tJiat, be- 
cause, although I am aware that the general verdict 
of Guilty includes, likewise, the truth of the first 
count of the Information, which charges the obstruc- 
tion of Lord Pigot in carryjng into execution the 
specific orders of the Company, yet it is impossible 
that the general verdict can at all embarrass the 
Court in pronouncing judgment, it being notorious 
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on the face of the evidence, first, that there were 
no direct or specific orders of the Company touching 
the points which occasioned either the original or 
final differences, the Rajah of Tanjore being, before 
the disputes arose, even beyond the letter of the in- 
structions, restored and secured. Secondly, that 
the instructions, whatever they were, or however to 
be construed, were not given to the single construe-, 
tion of Lord Pigot, but to him and his Council^ like 
all the other general instructions of that Govern^ 
ment. 

The Company inclined that the Rajah of Tanjore 
should be restored without infringing the rights of 
the Nabob of the Carnatic ; but how such restoration 
and security of the Rajah could, or was to be effected 
without the infringement of those rights of the Na- 
bob which were not to be violated, the Company 
did not leave to the single discretion of Lord Pigot, 
but to the.deteimination of the ordinary powers of 
the Government of Fort Saint George, acting to the 
best of their understandings, responsible only, like 
all other magistrates and rulers, for the purity of their 
intentions. 

It is not pretended that the Company's instructions 
directed the Rajah's security to be effected by the 
residence of a civil chief and council in Tanjore, or 
by any other civil establishment whatsoever : on the 
contrary, they disavow such appropriation of any 
part of the revenues of that country ; yet the resisting 
a civil establishment in the person of Lord FigQt\ 

D 3 
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son^in^taw y Mr. Russel, destined too by the Company 
for a different and incompatible service^ is the specific 
obstruction which is the burden of the first count of 
the Information, and which is Mere attempted to be 
brought forward as an aggravation of the assumption 
of the general powers of the government ; the ob- 
struction of what was not only not ordered by the 
Company, but of which their orders implied, and in 
public council were admitted by one of Lord Pigot's 
adherents to imply, a disapprobation and prohibit 
tion. 

The claims of Mr. Benfield, the subject of so 
. much slanderous declamation without proof, or at- 
temjpt of proof, and, what is more extraordinary, 
without even charge or accusation, are subject to 
the same observations: the orders to restore the 
Rajah to the possession of his country, certainly did 
not express, and, if my judgment does not mislead 
me, could not imply, a restitution of the crops sown 
with the Prince's money, advanced to the inhabitants 
on the credit of the harvest, without which, universal 
famine would have ensued. 

Had the Nabob, indeed, seized upon Tanjore in 
defiance of the Company, or even without its coun- 
tenance and protection, he would, no doubt, have 
been a maU fide possessor quoad all transactions 
concerning it with the Company's servants, whatever 
the justice of his title to it might in reality have 
been ; and the Company's governors, in restoring the 
li^jahj paying no respect to such usurped possession^ 
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wouM have been justi^able in telling any European 
who bad lent his money on the security of Tanjore^— « 
Sir, you have lent your money with your eyes open^ 
to a person, whose title you knew not to be ratified 
by our approbation, and we cannot, therefore, con- 
sider either his claim or yours derived from it. But 
when the Nabob was put into possession by the 
Company*s troops ; wben that possession, so ob- 
tained, was ratified in Europe, at least by.the silence 
of the Company, no matter whether wisely or un- 
wisely, justly or unjustly ; and, after the Nabob had 
been publicly congratulated upon such possession, by 
the King's plenipotentiary in the presence of all the 
neighbouring princes in India ; I confess I am at a 
loss to discover the absurdity (as it has been called) 
of the Nabob's pretensions ; and it must be remem- 
bered, that Mr. Benfield's derivative title was not 
the subject of dispute, but the title of the Nabob, 
his principal, from whence it was derived ; I am, 
therefore, supported by the report of the evidence, 
in saying, that it does not appear that the differ- 
ences in Council arose, were continued, or brought 
to a crisis, on points where Lord Figot had the 
Company's orders, either express or implied, to 
give any weight to his single opinion beyond the 
ordinary weight allotted to it by the constitution of 
the settlement, so as to justify the Court to con- 
sider the dissent of the Majority from his measures^ 
to be either a criminal resistance of the Presid^t, 

D 4 
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or a disobedienoe of the Company's specific or ge- 
neral instructions. 

Thus perishes the first count of the Information^ 
even if it had been matter of charge ! But much 
remains behind. I know it is not enough that the 
Company *s orders were' not specific touching any of 
the points on which the differences arose^ or that 
they were silent touching the property of the crop 
of Tanjore^ or that the Nabob's claim to it had the 
semblance, or even the reality of justice; I admit 
that it is not sufKcient that the Defendants had the 
largest and most liberal discretion to exercise, if that 
discretion should appear to have been warped, by 
had, corrupt, or selfish motives ; I am aware, that 
it would be no argument to say, that the acts 
charged upon them were done in resistance of Lord 
Figot's illegal subversion, if it could be replied upon 
me, and that reply be supported by evidence, that 
such subversive acts of Lord Pigot, though neither 
justifiable nor legal, were in laudable opposition to 
their corrupt combinations. I freely admit that, if 
. such a case were established against me, I should 
be obliged to abandon their defence; because I could 
apply none of the great principles of government to 
their protection ; but, if they are clear of such imr 
putations, then I can and a;i// apply them all. 

My Lord, of this bad intention there is no proof; 
qo pToof did I say ? there is no charge !— •! cannot 
reply to slander here. I will not debase the purity 
of the Court by fighting with the phantoms of pre- 
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judice and party ^ that are invkible to the aedsrfie and 
sober eye of justice ! If it had been a private caase^ 
I would not have suffered my Clients^ as far as my 
advice could have influenced^ to have filed a single 
affidavit in support of that integrity which no com* 
plaint attached upon, and which no evidence had 
impeached ; but, since they were bound like public 
victims, and cast into this furnace^ we wished them 
to come forth pure and white ; their innocence is, 
therefore, witnessed before your Lordships, and 
before the world, by their most solemn oaths ; and 
it is surely no great boon, to ask credit for factjs 
averred under the most sacred obligations of reli- 
gion, and subjept to criminal retrrbution even here, 
which you are bound, , in the absence of proof, not 
only in duty as Judges, but in charity as men, to 
believe without any oaths at all. 

They have denied every corrupt motive and pm^ 
.'jpose, and every interest, directly or indirectly, with 
Mr. Benfield, or his claims* — But, says Mr. Rous, 
Benfield was a man of straw set up by the Nabob ; be 
it so ; — they have positively sworn that they had no 
interest, directly or indirectly, in the claims of th€ 
Nabob himself; no interest, directly or indirectly, 
in the property of the crop of Tanjore ; no intetest^ 
directly or indirectly, beyond their duty, in the pre- 
ference of Colonel Stuart*s appointment to Mr. 
Russel's ; nor any interest, direct or indirect, in any 
one act which is the subject of the prosecutbn, or 
which can, by the most collateral direction, be 
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brought to bear upoh it. Such are the affidavits ; 
and, if they be defective, the defect is in us. They 
protested their innocence to us, their Counsel, and, 
telling us that there was no form in which language 
could convey asseverations of the purity of their mo- 
tives, which they could not with a safe conscience 
subscribe to, they left it to us to frame them in terms 
to exclude all evasion. 

But circumstances come in aid of their credit 
stronger than all oaths : men may swear falsely ; 
men may be perjured, though a court of justice 
cannot presume it ; but human nature cannot be 
perjured. They did not do the very thing, when 
they got the government for which they are sup- 
posed to have usurped iL The history of the world 
does not afford an instance of men wading through 
guilt for a purpose which, when within their grasp, 
they never seized or looked that way it lay. 

When Mr. Benfield iirst laid his claims before the 
Board, Lord Pigot was absent in Tanjore, and Mr. 
Stratton was the legal governor during his absence, 
who might therefore have, in strict regularity, 
proceeded to the discussion of them ; but he referred 
them hack to Lord Pigot ^ and postponed that dis^ 
cussion till his return ^^ when, on that discussion, 
"they were declared valid by a legal majority, they 
neither forced them, nor threatened to force them 
on the Rajah, but only recommended it to him to 
do justice, leaving the time and the manner to him- 
ttlf } and^ wh^n 9t la$t they assumed the govern-* 
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ment, they did not change their tone with their 
power; the Rajah was left unrestrained as before, 
and^ at this hour, the claims remain in the same si- 
tuation, in which they stood at the commencement 
of the disputes ; neither the Nabob nor Mr. Benfield 
haive derived the smallest advantage of support from 
the revolution in the government. 

This puts an end to all discussion of Indian po- 
litics, which have been artfully introduced to puzzle 
and perplex the simple merits of this cause; I have 
no more to do with the first or second Tanjore war, 
than with the first or second Carthaginian war ; I 
am sorry, however, my absence yestertlay in the 
House of Commons prevented me from hearing the 
history of them, because, I am told, Mr. Rou^ 
spoke with great ability, and, I am convinced from 
what I know of his upright temper, with a zesA, 
that, for the moment, justified what he said to his 
own bosom ; but, if I am not misinformed, his zeal 
was his only brief ; his imagination and resentment 
spurned the fetters both of fact and accusation, and 
his acquaintance with Indian affairs enabled him to 
give a variety to the cause, by plausible circum- 
stances, beyond the reach of vulgar, ignorant ma- 
lice to invent. It was calculated to do much mis* 
chief, for it was too long to be remembered, and 
too unintelligible to be refuted ; yet I am content'* 
ed to demand judgment on my Clients on Mr. Rous's 
terms: he tells your Lordship, that their inten* 
tions cannot be known till that time when the se- 
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crets of all human hearts shall be revealed^ and then» 
in the very same breath, he calls for a punishment 
as if they were revealed already. It is a new, inge- 
nious, and summary mode of procQudmg—festinum 
remedium^axi assize of conscience. — If it should become 
the practice, which, from the weight of my Learned 
Friend, I have no manner of doubt it will, wesh^ll 
hear such addresses t Juries in criminal courts as 
this : — Gentlemen, I am Counsel for th^ prosequtipn, 
and I must be candid enough to admit that the 
charge is not proved against the Defendants ; there 
is certainly no legal evidence before you to entitle 
the Crown to your verdict ; but, as there is little 
reason to doubt that they are guilty, and as this de- 
ficiency in the evidence will probably be supplied at 
the day of judgment, you are well warranted in con- 
Ticting them ; and if, when the day of judgment 
comes, both you and I should turn out to be mis- 
taken, they may move for a new trial. 

This was the general argument of guilt ; and, in 
the particulars, the reasoning was equally close and 
logical. How, says Mr. Rous, can it be believed 
that the Tanjore crop was not the corrupt foundation 
of the Defendants' conduct, when it appears from 
day to day, on the face of all the consultations, as 
the single object of dispute ? That it was the object 
of dispute, I shall, for argument's sake, admit ; but 
does Mr. Rous's conclusion follow from the admis^ 
«k)a of hia premises ? I will tell him why it does 
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not ; it 'is so very plain a reason, that, when he hears 
it, he will be astonished he did not discover it him- 
self. Let me remind him, then, that all the in- 
ferences which connexions with the Nabob bo amply 
supplied on the one hand, connexions with the 
Rajah would as amply have supplied on the other. 
If the Tanjore crop was the bone of contention, the 
Rajah, by keeping it, had surely the same oppor- 
tunity of gratitude to his adherents, that the Nabob 
had to his by snatching it Jrom him. The appoint- 
ment of Mr. RussEL, to the residency of Tanjore— 
Mr. Russel, the friend, the confident, the son-in- 
law of Lord Pigot — ^was surely as good a butt for 
insinuation as Colonel Stuart j for the whole Council. 
The ball might, therefore, have been thrown back 
with redoubled violence ; and I need not remind the 
Court, that the cause was conducted on our part by 
a gentleman whose powers of throwing it back it 
would be folly in me to speak of; but he nobly 
disdained it-; he said he would not hire out his 
talents to scatter insinuation and abuse, when the 
administration of right and justice did not require it; 
and his Clients, while they received the full, faithful, 
and energetic exercise of his great abilities, admired 
and applauded the delicate manly rectitude of his 
conduct ; they felt that their cause derived a dignity 
and a security from the man, greater than the a(L 
vocaie, and even than such an advocate, could be- 
stow. 

I shall follow the example of Mr. Dunning. God 
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fprbid^ my Lord, that I should insult the ashes of 
a brave man, who, in other respects, deserved well 
of his country ; but let me remind the gentlemen on 
the other side, that the honour of the living is as 
sacred a call on humanity and justice as the memory 

of the DEAD. 

My Lord, the case, thus stripped of the false co- 
lours thrown upon it by party defamation, stands 
upon plain and simple principles, and I shall, there-* 
fore, discuss it in the same arrangement which your 
Lordships pursued in summing up the evidence to 
the Jury at the trial, only substituting alleviation for 
justification. 

First, In whom did the ordinary, powers of the 
government of Madras reside ? 

Secondly, What acts were done by Lord Pigot^. 
subversive of that government ? 

Thirdly, What degree of criminality belongs to 
the. confessedly illegal act of the Defendants, in as- 
suming to themselves the whole powers of the go- 
vernment, so subverted? I say, so subverted; for 
I must keep it constantly in the eye of the Court, 
that the government was subverted, and was ad* 
tDitted by your Lordship, at the trial, to have been 
Subverted by Lord Pigot, before it was assumed by 
the Majority of the Council. 

First, then, in whom did the government of Fort 
Saint George reside ? And, in deciding this ques- 
tion, it will not be necessary to go, as some have 
done, into the general principles of government, or 
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to compare the deputation ofa company of merchants 
with great political governments, either ancient or 
modern. The East India Company, being incorpo- 
rated by act of Parliament, derived an authority from 
their charter of incorporation, to constitute inferior 
governments, dependant on them for the purposes 
of managing their concerns in those distant parts :— 
had the Company, at the time the charter was 
granted, been such an immense and powerful body 
as it has since become from the trade and prosperity 
of the empire, it might have happened that the 
forms of these governments would have been accu* 
rately chalked out by Parliament, and been made 
part of the charter ; in which case, the charter itself 
would have been the only place to have resorted to 
for the solution of any question res|)ecting the powers 
of such governments, because the Company, by the 
general law of all corporations, could have made no 
by-laws, or standing orders, repugnant to it ; but, 
on the other hand, the charter having left them 
at liberty, in this instance, and not having pre- 
scribed constitutions for their territorial governments 
in India, there can be no possible place to resort to 
for the solution of such questions, but to the com- 
missions of government granted by the Company ; 
their standing orders, which may be considered as 
fundapnental constitutions ; and such explanatory in« 
structions ^ they may, from time to time, have 
transmitted to their servants for the reguktion of 
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their conduct; — ^by these, and these alone, must 
every dispute arising in the governments of India be 
determined, except such a$ fall within the cognizance 
of the act of the thirteenth of George the Third, for 
the regulation of the Cbmpaoy's affairs, as well in 
India as in Europe. 

First, then, as to the commission of government, 
where the clause, on which they build the most, is 
made to run thus : '^ And to the end that he might 
^^ be the better enabled to manage all the affairs of 
^* them the said Company, they appointed certain 
*^ persons, therein named, to be of their Council at 
^* Fort Saint George." These words would certainly 
imply the President to be an integral and substantive 
part distinct from the Council ; but, unfortunately, 
no such words are contained in the commission of 
government, which speaks a very different language, 
almost in itself conclusive against the proposition 
they wish to establish. The words are, ^^ And to 
*' the end that the said George Lord Pigot might be 
^^ the better enabled to manage all the affairs of us 
the said Company, we do constitute and ordain 
George Stratton, Esq. to be sbcond in our 
*^ Council of Fort Saint Greorge, to wit, to be next 
^' IN THE Council afler our said President George 
" Lord Pigot.'* It is impossible for the English 
language more plainly to mark out the President to 
be merely the fir$t in Council , and not an integral 
snbstantive part, assisted by a Councii ; for, in such 
iase^ Mr« Stratton^ the senior Counsellor, would^ 
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it is apprehended, be called the^rst in Council, in* 
stead of the second in Council, to wit, next after the 
President; and this clause in the commission, so 
explained, not only goes far by itself to resist the 
claim of independence in the President, but takes 
offfirom the ambiguity and uncertainty which woukl 
otherwise ck^ud the construction of the clause that 
follows, viz. " And we do hereby give and grant 
** untQ our sai4 President and Governor George 
" Lord Pigpt, and to our Council afore -namedy or 
" the major part of /Aem, full power and authority, 
" &c." The President and Council being here 
named distinctly, the word ihem^ without the fore- 
going clause, might seem to constitute the President 
an integral part, and separate from the Council ; but 
the President, having been before constructively 
named as iht Jirst in Council ; Mr. Stratton, though 
the senior Counsellor, being expressly named the se^ 
fcondj it is plain the word them signifies the majority 
of such Council, of which the President is the ^rst, 
and who is named distinctly, not only by way of 
pre-eminence, but because all public bodies are called 
and described by their corporate names, and all their 
acts witnessed by their common seals, whatever their 
internal constitutions may be. No heads of corpo- 
rations have, by the common law of England, aoy 
negative on the proceedings of the other constituent 
parts, unless by express provision in their charters ; 
yet all their pgwers are given to them, and exercised 
by them, in their corporate names, which ever make$ • 
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the head a party, although he may be dissentient 
from the act that receives authority from his name. 

The standing orders of the Company, published 'tn 
l687, and 1702, which may be^ considered as fun- 
damental constitutions, are plain and unequivocal ; 
they enjoin, ** That all their affairs shall be trans- 
•*^ acted IX Council, and ordered and managed as 
"the Majority op the Council shall determine, 
^* and not otherwise on any pretence whatsoever." 
And again, " That whatever is agreed on by the 
'* Majority shall be the order by which each one is 
*' to act ; and every individual person, even the dis^ 
*' senters themselves, are to perform their parts in th© 
** prosecution thereof," 

TTie agreement of the Majority being denominated 
an ORDER, shows as clearly as language can do, that 
obedience is expected to their determination ; and 
it is equally plain, that no constituent member of 
that government can frustrate or counteract such 
order, since each individual, even the dissenters them- 
selves, are commanded to act in conformity to it, 
and to perform their parts in the prosecution thereof. 
In" speaking to dispassionate men,, it is almost need- 
less to add any arguments to show that the Pre- 
siiient's claim to refuse to put a qitfeAion, adopted 
by a Majority of Council, stands upon the very sdme 
grounds as his claim to a negative on their proceed- 
ings, and that, if the first be overturned, the second 
must fall along with it ; for if he be not an integral 
part of the government, and his concurrence be con- 
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.siequently not niecessary to constitute an act of it, 
then his office as President,, with respect to putting 
iguestions, must necessarily be only ministerial, and 
be cannot obstruct the proceedings by refusing to 
put them ; for, if he could, his power would Ij^ 
equal in effect to that of an integral part ; and it 
would be a atraiige solecism indeed, if, at the sanje 
time that all the affairs of the government were to 
be managed and ordered by the opinions of a Ma- 
jority, the President could prevent sach opinions 
ffom ever being collected ; and^, at the same time 
that their acts would bind him, could prevent such 
iwits from ever taking place. But it is altogether 
unnecessary to explain, by argument and inference, 
that which the Company, who are certainly the bes^ 
Ju^g^ of their own meaning, have explained in ab- 
solute and unequivocal terms by their instructions 
Bent by Mr. Whit^hill to Madras, explanatory of 
the new commission^ by which they expressly, de- 
dare the government to be in the mf7jor pari of the 
Council f giving the President, or the Senior Coun** 
f^lor in his absence, a casting vote, and directing 
that every question proposed in writing by any Mem* 
her of Council y shall be put by the Governor y or, in 
his absence, by the senior member acting as Fresidmt 
for the time being ; Qnd that every question, carried 
by a majority y shall be deemed the act of the Fre^ 
sidtnt and Council. Indeed, the uniform determi* 
jiations of the Directofs on every occasion where 
this. question bja been referred to them, have; be^n 
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in favour of the Majority of Coancil ; even so late 
as the 21st of April 1777, subsequent to the dhturh- 
ances at Madras , it will be found upon their re- 
cords to have been resolved by hallo t^ ^* That the 
*' powers contended Jor and assumed by Lord Pigot^ 
*' are neither known in the constitution of the Com- 
*' pany, nor authorized by charter y 7ior warranted by 
•* any orders or instructions of the Court of Di^ 
'' rectars.** It is clear, therefore, beyond all con- 
troversy, that the President and Council were, at all 
times, bound and concluded by the decision of the 
Majority, and that it was his duty to put every ques- 
tion proposed by any member of the Board. 

Had these regulations been vmde part of the 7iew 
commission, they might have been considered as a 
new establishment, and not as a recognition of the 
former government ; and consequently such regu- 
lations subsequent to the disturbances, could be no 
protection for the Majority acting under the former 
commission ; but the caution of the East India ^ 
Company, to exclude the possibility of such a con- 
struction, is most striking and remarkable : sitting 
down to frame a new commission under the imme- 
diate pressure of the difficulties that had arisen from 
the equivocal expressions of the former; they, never- 
theless, adopt and preserve the very same words in. 
all the parts on which the dispute arose, the two 
commissions differing in nothing except in the spe- 
cial preamble restoring Lor9 Pigot ; and the object 
of this Caution is self-evident, because, if, instead of 
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thus preserving the same form^ and sending out col- 
bteral instructions to explain it, they had rendered 
the new commission more precise and unequivocal 
by new modes of expressioriy it would have carried the 
appearance of a new establishment of what the go- 
vernment should in future be, and not as a recog- 
nitioQ and definitioii of what it always had been ; 
but by thus using the same form of commission, and 
accompanying it witli explanatory regulations, they, 
beyond all dispute, pronounced the former commis- 
sion always to have implied what they expressly de* 
dare the latter to be, as it is impossible to suppose 
that tl^e Company would make use of the same form 
of words to express delegations of authority diame- 
trically opposite to each other. But, taking it for 
argument's sake, to be a new establishment rather 
than a recognition, still it is a strong protection to 
the Defendants. If the question, indeed,^ was con- 
cerning the regularity of an act done by the Majority, 
without the President^ coming before the Court by a 
person claiming a franchise under it, or in any other 
^vil shape where the constitution of the gpyemr 
ment was in issue, my argument, I admit, would not 
hold ; the Court would certainly, in such ca^Cj^ bQ 
obliged to confine itself strictly to the pommissioa 
of government, and such explanatory constitution^, 
as vKcre precedent to the ^ct, the regularity of which 
was the subject of discussion ; but it is very different 
when men are prosecuted criminally for subverting 
g CPOStitution, and abusing delegated authority x 
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they are not to be punished, I trust, for the ob- 
scurity of their employers* commissions, if they have 
been fortunate enough, notwithstanding such ob- 
scurity, to construe them as they were intended by 
their authors : if their employers declare, even after 
an act done, litis is tvkat we meant should be our go^ 
vemment, that ought to be sufficient to sanction 
previous acts that correspond with such declarations, 
more especially declarations made on the spur of the 
occasion which such previous acts had produced ; 
for otherwise this monstrous supposition must be 
admitted, viz. Thaf the Company had enlarged the 
power of their servants, because they had, in defi^ 
ance of their orders, assumed them when they had 
them not ; whereas, the reasonable construction of 
the Company's subsequent proceeding, is this: It 
is ftecessarj/ that our Council^ on the Presidents re- 
fusing to perforpi his duty, should have such powers 
of acting without him, as they have assumed in the 
late emergency ; the obscurity of our commissions and 
instructions hds afforded a preface of resistance^ 
which has pbliged our servants either to surrender the 
spirit of their trusts, or to violate the form ; to pre^ 
vent such disputes in future, we do that, hitherto 
UNKNOWN I we make a regular form of government, 
and, at the same tim^, prescribe a rule of action in 
case it should not act up to the end of its present in^ 
stitution, to prevent an exercise of discretion always ^^ 
if possible, td be avoided in every government, but 
more especidlly in such as are subordinate. There- 
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fare, my Lord, whether the lat^ instructions be con-r 
sidered as explanatory, or enacting, they ought to 
\fe a protection to the Defendants in a criminal court, 
unless when their employers are the prosecutors. 
Neither Parliament, nor the Crown, ought to in- 
terfere ; but, as they have done it, no evidence 
ought to have convicted them of assuming the 
powers of government, and obstructing the Com- 
pany's service, but the evidence of the Directors of 
that Company under whom they acted. They ougl^t 
not to be judged by blind records and parchments, 
whilst the authors of them are at hand to explain 
them* It is a shocking absurdity to see men con-> 
victed of abusing trusts, when tlie persons who gave 
them are neither prosecutors nor witn^sse3 against 
theip. 

The ordinary powers of the government of Ma^^ 
dra& being thus proved to hav^ resided in the Majck 
rity of the Council, it now only remains to show, 
by a short state of the evidence, the necessity which 
impelled the extraordinary, and otherwise ui^warrant-* 
able exercise of such powers in suspending and im- 
prisoning Xx)rd Pigot s f6r they pnce more enter a 
protest against being thought to h^ve assumed and 
exercised ^uch power as incident to their commis^ 
StQn, while the government subsisted. It is their 
business to show, that, as long as the government 
ooqtjnu^ to sufe^^ist, they faithfully acted their parts 
m it ; and that it was not till after a total sqbv^rsion 
,^it, by an arbitrary wspensipa of the ^ovei^ntng 

« 4 



56 MR. £BSKIN£*S SPEECH FOE 

powers, that they asserted their own rights, and re- 
stored the government by resuming them. 

On the 8th of July, Lord Pigot refused, as Pre-* 
sident, to put a question to the Board (upon the re^ 
gular motion of a member), for rescinding a resolu- 
tion before entered into. This refusal left the Ma- 
jority no choice between an absolute surrender of 
their trusts, and an exercise of them without his mu 
nisterial assistance ; there was no other alternative 
in the absence of a superior, coercive authoritt/j to 
compel him to a specific performance of his duty ; but 
they proceeded no farther than the necessity jus* 
tified ; they did not extend the irregularity (if any 
there was) beyond the political urgency of the oc- 
casion. — Although their constitutional rights were inr: 
fringed by the President's claim, they formed no 
plan for their general vindication ; but contented 
themselves with declaring, on that particular occa- 
sion, that, as the government resided in them, the 
President ought not to refuse putting the question, 
and that the resolution ought to be rescinded. 

When the President again refused to put the ques- 
tion in the month following, for taking into cour 
sideration the draughts of instructions to Colonel 
Stuart (which was the immediate cause of all the 
disturbances that followed), they again preserved the 
same moderation, and never dreamt of any farther 
vindication of their authprity, thus usurped, than 
shoqld become absolutely necessary for the perform- 
anoe of the trusts delegated to them by the Cpropany^ 
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which they considered it to be treachery to desert* 
They lamented the necessity of departing even from 
form ; and, therefore, although the President's re-^ 
solution to emancipate himself from their constitu-^ 
tional controd, was avowed upon the public minutes 
of the consultatipns, they first adjourned without 
coming to any resolution at all, in hopes of obtain* 
ing formality arid regularity to their proceedings, by 
the President's concurrence : — disappointed ia that 
hope by his persevering to refuse, and driven to the 
necessity of either surrendering their legal authority, 
or of devising some other means of exercising it 
without his personal concurrence, having (ah before 
observed) no process to compel him to give it, they 
passed a vole approving of the instruction^, and 
wrote a letter to Colonel Harper, containing orders 
to deliver the command to Colonel Stuart; but they 
did not proceed to sigh it at that consultation, still 
hoping, by ail adjournment, to gain Lord Pigot's 
sanction to acts legal in all points by the constito«>i 
tion of the government, except, perhaps, in want- 
ing that^rm jwhich it was his duty to give Ihem. 

The use which Lord Pigot made of this slowness 
of the JV^jpjoritry to vindicate the divided rights and 
spirit of the Government, by a departure from even 
its undecided form^, notwithstanding the political 
necessity which ^rose singly from his own illegal re- 
fusal, is very luckily recorded by one of his Lord- 
ship's particular friends in Council, and a party to 
ikip transaction, >as it would have been, dherwis^^ 
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too much to have expected full credit to it from the 
most impartial mind. 

•* It had been discussed^^ says Mr. Dairy mple, 
** before the Council met, what measures could be 
*^ taken to support the government established by the 
** Company J in case the Majority should still persist 
" in their resolution to come to no compromise or re- 
^^ ference of tlie matter in question, to the decision of 
^* the^Court of Directors, but to carry things te-ex^ 
** tremity. One mode occurred to Lord Pigot, viz. 
" by putting Colonel Stuart in arrest if he obeyed an 
*^ order without the Governor's concurrence. ' To tliis 
•' many objections arose. Colonel Stuart might con-* 
•* trive to receive the orders without Me garrison, 
** and, consequently, by the new military regulations^ 
** not be liable to the Governor's arrest : if he was 
'* arrested, the Majority would, of course, refuse to 
•** issue a warrant for a court-martial, and confusion 
** and disgrace muH b^ the consequence. 

. " The o»ly expedient that occurred ta any ofus,^ 
-*' was, to ground a charge in case of making their 
*^ declaration in the name of the Council, instead of 
^^ the President and Council ; but here an apprehend 
sion arose, that they 'twould see this impropriety, and 
express their order, not in tk^ name (f the Council, 
as they: had hinted, but in the name of the President 
^^ cmd Council, maintaining that the. Majority con- 
•* siituted the efficient Board of President ,andi Coun^ 
**' ctl. In this case, tv^ could devise no measure /<> 
*' be pursued consistent with the rules- (^ the seti^ice^ 
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^ buf Liyrd Pig9t said there was no fear of thu^ as 
^* he insisted the Secretary would not dare to issue anjf 
*f order in his name t»ften he forbade it. It was im^ 
^ possible to hnQW, whether Sir Hobert Fletcher tamdd 
^^ (^tend^ or not ; itvaas rttcessary to have every thing 
^^ fr^ared^ that nothing wight be to be done in 
^^ Council \ the Company's orders required the charge 
*' to b0 in writing ; the Goveknor, therefore^ 

*^ HAD JN HJS POCKET CHARGES PREPARED FOS 

^' EVERY PROBABLE covTiNGENCY^ whether they 
^^ began at the eldest or the youngest^ and whetfier the 
^^form was an order from themselves^ or an order to 
** the Se0rf4ary ; and whether Sir Robert Fletcher 
^^ wa^ present^ or not. It wa^ agreed^ thai the jlrst 
of us to whom the paper was presented for signing, 
should immediately hand it to the President^ who 
<^ ims then to produce the charge ; the standing orders 
^* directing that members, agaimt whom a charge m 
f^ madcjf should have no seat ; the members charged 
*^ were, of course, deprived of their votes. As our 
♦^ idetts went m farther than relieving the Governor 
^^ from the compulsion the Majority wanted to lay 
^* him under, it was determined to suspend no more 
^* than the necessity of the circumstance required."* 

With this snare laid for them during the interval 
of that adjk>urnm^it, which their moderation had led 
them t0y the Council met on the 22d of August^^ 
and^ after Itaviqg recorded their dissent from the 
Prei^dent*s illegs^l claim^ to a negative on their pro* 
t&^\tkgB, hy refi|si|}g to perform his pm-t m th? pro- 
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secution of them (though ttrictly enjoined thereta 
by the standing orders of the Company), and in 
which refusal he still obstinately persisted, they en- 
tered a minute, declaring it as their opinion, that 
the resolution of the Council should be carried into 
execution without further dekiy, and that the in« 
structibns to Colonel Stuart, and the letter to Co- 
lonel Harper, should be signed by the Secretary by 
order of Council. 

This minute was regularly signed by a majority, 
and the President having again positively refused 
his concurrence, they prepared a letter to Mr. Se^ 
cretary Sullivan, approving of the instructions to 
Colonel Stuart, and the letter to Lieutenant-colonel 
Harper. 

The letter thus written, in the name of the Ma-* 
Jorittfy and under their most public and avowed au^ 
pices, it was the immediate purpose of all of, them 
to have signed in pursuance of the minute they had 
just before delivered in, expressive pf their authority 
to that purpose ; but the President, acccM-ding to 
the ingenious plan preconcerted during the adjourn- 
rnent^ snatched the paper from Mr. Brooke after he 
and Mr. Stratton had signed it, before the rest of 
the Majority could put their names to it, and pulling 
a written accusation out of his pocket, charged them 
9S being guilty of an^ act subversive q{ the govero« 
ment ; put the question of suspension on both at 
once, and ordered the Secretary to take neither of 
their vote5^ wjiich, woor^ti^ to Mr* palrymplc's 
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economical scheme of illegality, exactly got rid of 
the Majority, by his own (the accuser's) casting 

" vote/ 

The weakness and absurdity of the principle (if it 
deserves the name) on which this . suspension was 
founded, creates a difficulty in seriously exposing it 
by argument; yet, as it produced all the conse- 
quences that followed, I cannot dismiss it without 
the following remarks : 

First, It was a gross violation of the constitution 
of the government, even admitting Lord Pigot to 
have been that integral part of it, which he assumed 
to be, as the establishment of that claim could only 
have given him a negative on the proceedings of a 
Majority, but never could have enabled him to fa-* 
bricate one so as to do positive acts without one ; 
the sudden charge and suspension of Messrs. Strat- 
ton and Brooke, and breaking the Majority by put« 
ting the question on both at once, would, therefore, 
have been irregular, even supposing the concurrency 
of the Majority to the act which constituted the 
charge against them, to have been unknown to Lord 
Pigot, and the Minority who voted with him : but 
when their concurrence was perfectly known ; when 
the Majority of the Board had ju$t before publicly 
delivered in a minute, expressive of their right to 
authorize the Secretary to sign the ordei*, if the Pre- 
sident refused to do it ; when the order was avowedly 
drawn out in pursuance of that minute, which m^e 

^e whole one act, and was in the cegular course of 
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signing by the Majority, who had just before de* 
dared their authority to sign it ; the snatching the 
paper under such circumstances, whihe unfinished, 
and arraigning those who had already signed it under 
the auspices of the Majority, as being guilty ofdn 
act subversive of the government, lodged in that 
Majority, and turning it into a Minority by ex- 
cluding the votes of the parties charged, was' a trick 
upon the governing powers which they cduld neither 
have submitted to with honour to themselves, or duty 
to their employers. 

Such a poller, however, Lord ^igot assumed ovef 
the government of Port Saint George, by convert- 
ing an act of the Majority, rendered necessary by 
his refusal to do his duty, into a criminal charge 
Against two members acting under their authority, 
and by a device too shallow to impose on the meanest 
understanding, cut them off from acting as part of 
that Majority, by which the powers of the govern* 
ment were subverted, and passed away from thein 
tvhile they were in the very act of saving them from 
subversion. 

It is unnecessary to say, that they were neither 
called upon in duty, nor even authorized, had they 
been willing, to attend the summons of^a Board so 
constituted by the foulest usurpation ; a Board at 
which they must either have sacrificed . their con- 
sciences and judgments, or become the vain op» 
posers of ^ measures destructive to the interests of 
their employers ; they therefore assembled^ and an* 
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swered the illegal summops, by a public protest 
against the usurped authority by which it issued.^ 
To this Council, assembled for the single purpose of 
sending such protest, they did not, indeed, summoa 
the subverters of the government against whom it 
was levelled ; affairs were arrived at too dangerous 
a crisis to sacrifice substance to forms, which it was 
impossible should have been regarded. Lord Pigot 
and his associates, On receiving the protest against 
the proceedings of the 22d of August, completed the 
subversion of the constitution, by the suspension 6f 
the rest of the Majority of the Council, and ordered 
Sir Robert Fletcher, the Commander-in-chief, to 
be put under arrest, to be tried by a court-martiai, 
for asserting the rights of i\iQ civil government as a 
member of the Council. This is positively sworn to 
have been done by Lord Pigot before their assumption 
of the governn>ent. Here then was a (5risis in which 
it was necessary to act with decision, and, in assert- 
ing their rights by civil authority, to save the im- 
pending consequences of tumult and blood.r— The 
period of temporizing was past, and there was no 
doubt of what it was their duty to do. Charged 
with the powers of the government, they could not 
surrender th^m with honour, and it was impossible 
to maintain them with safety or effect, while their 
legal authority was treated as usurpation and re- 
bellion. They, therefore, held a Council, and 
agreed that the fortress and garrison should be in 
their hands, and under their command, as the legal 
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representatives of the Company, and, as there wa« 
every thing to dread from the intemperance of Lord 
Pigot's disposition, they, at the same time, au- 
thorized Colonel Stuart to arrest his person if he 
thought it necessary to preserve the peace of the 
settlement; Colonel Stuart did think it necessary, 
and his person was accordingly arrested ; but, during 
his necessary confinement, he was treated with every 
mark of tenderness and respect* 

Such, my Lord, is the case— and it is much to 
the honour of the Defendants^ that not a single fact 
appeared^ or was attempted to be made appear, at 
the trial, that did not stand avowed upon the face 
of their public proceiedings ; I say, literally none ; 
for I will not \vheel into Court that miserable post- 
chaise^ : nor its flogged postillion, the only living 
birth of; this mountain which has been two years in 
its labour ; every thing, and the reason and motive 
of every thing, appeared, and still appear, to speak 
^nd plead for themselves. No cabals ;— no private 
meetings ;*— no coming prepared for all possible 
events ; — ^no secret manufacture of charges ; — no tricks 
to overcome majorities ; — but every thing fair, open, 
and manly, to be judged of by the justice of their 
employers, the equity of their country, and the 
candour and humanity of the civilized world. As 
long as the government subsisted, their parts appear 
to have been acted in it with regularity and fidelity, 
ijor was it till after a total subversion of it, by the 
arbitrary suspension of the governing powers (and in 



THlJ COUNCIL OP MAbkxS. 65 

the atsefiee of all superior visitaiionj, that they as-l 
serted their own rights, and restored the govern- 
ment by reassnming them. The powers so '^tP 
sumed, appear to have been exercised wfth dignity - 
and moderation ; the necessary restraint of Lord^ 
Kgot's person was not tainted with any urtnecessary - 
rigour, but alleviated (notwithstanding the danger- 
ous folly of his firiends) with every enlargement of ■ 
ihtercoorse, and every token of respect ;. the most 
jialous disinterestedness was observed ' by Mr. iStrat- 
ton in not receiving even the lawful profits of ma-: 
gistracy; and the temporary authority, thus ex-' 
erted for the benefit of their emfdoyfers, was re- 
igned back into their hands with cheerfulnfess and" 
submission ; resigned, not like rapaci6us usurp^ers ' 
with exhausted revenues, disordered dejpendafletes,^ 
md distracted councils, but with suth large iM^^i^, 
ments, and such harttionious dispositions, a^ lkiln§' 
been hitherto unknown in the Company's affiiirs in * 
^y Settlement in the East, ^ - * 

* Your Lordships are, tlierefbre, to decide this day- 
on a question never before decided, or* even agitated* 
in any English Court of Justice j you are \o decide^ 
Upon the merits of a bbvolution— which, as all rfevo- 
luiions must be, was contrary to estaWisbed law, and 
nbt legally to be justified. The only revolotioM 
which have happened in this land, have' been, wheiV^. 
Hbatm was the only C^urt of Appeal, because tHeif ^ 
^tBors had no humsin superiors ; and sd rapidly h^"^ 
ms Mta« isMiid brtncbed itself rtjt Into *fr^t 4rof^^ 
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pire^ that I believe it ha& never occurred, that ^ny 
disorder in any pf its foreign civii dependencies^ lu|l 
liaen the subject of judicial inquiry ^ but^ I ftppre^^ 
hend that, since the empire has thus expand^ itsftlf, 
and estab|ish(sd governments at distances inaccisssibfe 
to its oum ordinary visitation and ^uperintendan^Cf 
all such subordinate governnienta, all politioal ema- 
fiations from then^, mi]st be regulated by the same 
Sfirit and principles whicli anisE)a(e And direct tl«» 
parenf» state. Human laws neitlier do nor can make 
provision for cases whiph suppose the gpyemmeota 
they establish to fall off from the ends of thejr ii?? 
atitutio^s; ^^d^ tjifsrefore^ on such extraQrdisuuy 
emergencies^ when forms can no longer opera te^, 
from the absence of a superior power to compel X\^ 
operation^ it stril^es m<e to be the duty of the ponvr 
pcmeat parts of such governments, tQ ta]^§ such 
stq>8 as will best enable them to preserve (hie ^irit 
of their trusts ; in no event whatsoever to surrender 
them, or submit to their subversion ; and, by con* 
sidering th^sel vies ^s aP epitome of the cppstitu^D 
Off their country, to keep in mind the priTiciples-by 
which thi^ constitution has been preserved,, and px^ 
which it is established. 

These are sur^y fair prejfpises to argue i^-om^ 
vptnan the iquestipn is not technical jusfi/lcatitmy but 
foUiationwpA ffxeusp. The Meipbers of thi^ Couucil^ 
iiji jt^e Majority of whicl> the effici^t goveriime^ q^ 
fi4E^ra$ nesidedi Wiere ioertaiply- as deeply respopsflile^ 
t» tlieln^ Coippapy Mi pp»spi!ippe> ajad $^ iry^Brj 
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pmofHe o£ society^ for the presentation of tfe con- 
Utitution^ from an undue extension of Lord Pigof & 
power^ as the other component parts of this govern- 
ment are answerable to the people of this country 
foe keeping the i^ing*s prerogative within its legal 
limits ; there can he no. difference but that which I 
fafive ^tated^ namely^ that the one is wbordinate^ 
aid the cithier supi:eme. But as, in the total ab« 
sence qf the superior power, suborxlioation to it caa 
only Gfperate by an appeal to it for ti^e ratification or 
aHQuknent of acts already done^ and not for direc- 
tions what to do (otherwise, on every emergency, 
gQvernment must entirely cease), I trust it is not 
astvained proposition, to assert, that there can be. 
no better rule of action, when subordiuate rulers 
mMt act souKhpw^ owing to their distance from the 
fount^n of authority, than the history of similai^ 
emf r^ncies in the government of their country, of 
which they are a type and an emanation, ' ' 

Now, my Lord, I believe there. is no docti^nq 
more exploded, or more repugnant to the spirit of 
the 9*^tish government, because the revolotioa ja 
l^uilt qpqn its rnin, than that there must be an iiiu , 
minent political necessity, analogous to pataml nev 
9^^y> to justify the resistance of, the other oom-t 
potent p^irts of the governmeot, if one steps out of 
its delation, and sub verts, the constitution ; I aiQ 
not speaking of tecimical justiScatipn.-^rrXt would b^ 
nonsense to ^fi^peak. of law and a revolutipn m the 
same seQjtence.-^But i say, tlie British cwstitptio^r, 
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which IS a government of law, knows no greater 
stete necessity than the inviolate preservation of the 
spirit of a public trust from subversion or encroach- 
ment, no matter whether the country would fall into 
anarchy or blood, if such subversion or encroach- 
ment were suffered to pass unresisted. — ^A good 
Whig would swoon to hear such a qualification of 
resistance, even of the resistance of an integral part • 
of legislation, much less of a part merely minis- 
terial, which, in all govemmentSj must be subor- 
dinate to the legislature, wherever it resides. Such 
a state necessity, analogous to natural necessity, may 
be necessary to call out a private man, but is not ate 
all applicable to tlie powers of a government. The 
Defendants did not act as private men, but as g-6- 
veming powers \ for, although they wert not, tech- 
nically speaking, the government^ when not as* 
scmbled by the President; yet they were in the 
spirit of law, and on every principle of human so- 
ciety, the rulers of the settlement. — The Informa- 
tion charges the act as done by them in the public 
capacity of Members of the Council, in the MajOr 
rity of which the government did reside ; and their 
act must, therefore, be taken to be a public act^^ 
fbr the preservation of their deliegated trusts^ from 
subversion by Lord Pigot, which, on the true prin- 
ciple of British government, is sufficient tp rende^ 
resistance meritoriQus, though not legaL 

Where was the imminent state necessity ^:t the 
^eyplutipn in this country? King James suspended 
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ind dispensed with the lavvs.— What laws ?— JPenal 
Jaws against both Papists and JProtestant Diss^ters. 
Would England have fallen into confusion and blo^d 
if the persecuted Papist had been suffered publicly 
, to humbug himself with the mystery of transub- 
stantiation^ and the Independent to say his prayers 
without the mediation of ^ visible church ?— Parlia- 
ment^ on the contrary^ immediately afler the Revo- 
lution, repealed many of those intolerant laws^ with 
a preamble to the act that d>oiished . them^ almost 
copied verbatim from the preamble o^ the jt'rocla- 
mation by which the King suspended them ; yet, 
that suspension (although tCing James was^ 1 trusty 
something more of an integral part of this government 
than LordPigot was of that^f Madras) most justly 
cost him the crown of these kingdoms, M^hat was 
the principle of the Revolution ? I hope it is well 
known^ un<lerstood^ and revered by all good mes. 
The principle was^ that the trustees of the peofde 
were ilot to suffer lEin infringement of the consti- 
tution> whether for good or for eviL All tyrants are 
plausible and cunning enough to give their ea* 
croachments the show of public good.— Onr an- 
oestors were not to surrender the spirit of their 
trusts^ thpqgh at the expense of the forfn^ and 
though urged by no imminent state necessity to tie- 
fend them ; no other, at least, than, that which I call,, 
and wiueh the constitution has ever since called the 
first and most imminent of all state necessities, t/ie 
ij^iohtefresfirmtion: of dehgated tricstsfrofn usurp* 
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iottian and subversion. This is the soul of the 
firitkh goverament, — ^It is the very being of evefy 
tiutpan institution which deserves the name of go* 
vemment ; — without it, the most perfect model of 
society is a painful aind laborious work^ which a 
madman^ or a fool, may, in a moment, kick down 
and destroy. 

Now, why does not the frrinciple apply hrrr? 
Why may not inferiors, in the absence of the sup^« 
nor, justly^ though not legally, at all events witfi- 
tjut sanguinary punishment, do, ^by a temporary act 
to he annulled, or rati/ied, by such superior , thtit 
Which the 'superior would do finally, where there is 
no appeal at all ? Will you punish men who were 
«»btiged, from their distance from the fountain of 
authority, to act for themselves, only for having, at 
all events, refused to surrender their trusts ?-*-only 
for having leaved the government, conmritted to 
deir charge, from subversion ?— only felt having 
acted, as it was the chief glory of our ancestors to 
have aeted ? The similitude does not, to be sure^ 
hold throughout ; but all the difference is in our 
"^favour ; our act wa» not peremptory and final, bat 
tetnporary and submissive to annulment ; Hor hiim 
^President of a Council equal only to each other indi-* 
'i^dual in it, with an office, merely tniniatdrial, tolJe 
-compared with the condensed elcecutive majesty ^ 
^bis great kingly government, with a negative in k* 
gislation. 

The Majority of theConncil was ihti^ffieierit go- 



verntnent of Madras^ or^ in bther wbidSj the \eg^ 
lature of the settlement, whose decisions the Com-i^ 
pany directed should be the order by whidi eilch one 
was to act, without giving any negsitive in . legisla* 
tion to the President, whose office was {Consequently 
(as I have before said) ministerid. This minia^ 
terial office he not only refused to perfonil, bul 
assumed to himself, in effect, the whole gorerri^ 
ment by dissolving a Majority against him. h^ 
me put this plain question to the Court.— Ought 
such arbitrary, illegal dissolution to have been sub- 
mitted to?r-Ought the Majority, which was, iii 
fact, the whole government in substance, spirit, and 
effect, though not in regular form, to have suffered 
itself to be thus crumbled to pieces, and destroyed ? 
Was there, in such a case, any safe medium betweeii 
suffering hoth spirit and form to go out together^ 
an^ thus sacrificing the form to preserve the sj^tit ? 
and could the ^powers of the governnient have been 
assumed or exercised without bloodshed, if Lord 
Pigot had been left at large? I appral to youf 
Lordships> whether human ingenuity could haytd 
devised a middle road in the absence of all superic^ 
controul ? Ought they to have acquiesced, and 
waited for the sentence of the Directors, and, on his 
motion^ played at shuttlecock with theif trusts 
iicross the globe, by neferring back questions to Eu- 
h>pe, which thtsy were sent oat to Asia to deddeF 
Where . vepreaentativea doubt what are the wkbcis of 
their constituents, it may be proper io makg iudl 
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appeals I' but^ if they were ^ubyect to punisbmaiit 
for not consenting to thoat, whenever one of their 
bo4y. proppsed thecn^ govemineat would be a mere 
niockery. It would be in the power of the Prer 
sidentj whenever he pleased^ to cripple all tb^ pro^ 
oeedings of the Council* It puts me in mind of tb^ 
.embargo once laid upon corn by the Crown, duriog 
the recess of Parliament) which was said, in a great 
assembly, to be but forty days tyranny at the outr 
aide; and it equally reminds me of the celebrated 
ponstitutlonal reply which was made on that ooca- 
aion, Mthich it would be indelicate fpr me to cite 
here^ but which, I trust, your Lordship has not 
forgotten *. 

' This, would have been not only forty days tyranny 
^t the outside, but four hundred days tyranny at the 
inside.-^It woyild have been a base surrender of their 
trusts, and a cowardly compromising conduct un- 
worthy of magistracy. 

But the Defendants are, notwithstanding all this, 
CQNvicTBD ; surely, then, either the Jury, or I^ 
mistake. If what t have advanced be sound or 
reasonable in principle,, the verdict must be un« 
just. By. no means. All I have said is compatible 
with the verdict. Had I been on the Jury, I should 
^ave found them guilty ; but, had I been in the 
House of Comixjons, • I would have given my voice 
against the prosecution.. Conviction ! Good 

'. * Lord Mansfield'9 Speech in the Home of Lords agaixnttbt 
^spensing' power. 
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Cod!' how oQuid I 4<Hibt of cbnvictioiii whea I 
know that our patnot^ anqeatots^ who assisted in 
hrioging aboat the glorioiBS Revolution^ could not 
have stoodjustified in this Courts (hough King WiU 
liam sat on the throne, but mu^ have stood sel^« 
convicted criminidt without « plea to ofier in theif 
defence^ had not Parliament protected them by acU 
of indemnity! 

Nothing that I have said could have been uttered 
without folly to a Jury, It could not have beeli 
uttered with less folly to your Lordship, sitting ia 
Judgment, on this case, on a special verdict. Thtf 
are not arguments of law ; they are arguments of 
state^ and the state ought to have heard them before 
it awarded the prosecution ; but, having awarded it, 
your Lordships now sit in their place to do JusttcCm 
If the laWj indeed, had prescribed a specific punish^ 
ment to the fact charged, the judgment of the law 
must have followed the conviction of the faci^ and 
your Lordship could not have mitigated the sen- 
tence* They could only have sued to the state for 
indemnity. It would, in that case^ have been the 
sentence of the law, not of the Judge. , But it U 
not so here. A Judge^ deciding on a misdemeanor^ 
is bound in conscience, in the silence of law, not 
to allot a puni^ment beyond his opinion, of what 
the law, in its distributive justice, would have spe* 
cifically allotted. 

My Lord, if these arguments, drawn from a re- 
ilection on the principles, of society in general^ an^ 
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of our bwn government in particular^ sboutd, from 
their uncommonness in a Court ^ Justice, finl to 
make that immediate and decided impression, which 
their justice would otherwise insure to them, I be- 
seech your Lordship to call to mind, that the De- 
fendants who stand here for judgment, stand be- 
ifore you for acts done as the rulers of a valuable, 
immensely extended, and important country, so 
placed at the very extremity of the world, that the 
earth itself travels round her orbit in a shorter time 
than the Eastern deputy can hear the voice of the 
European superior ; a country surrounded, not only 
with nations which policy, but which Nature, vio- 
lated Nature ! has made our enemies, and where go- 
vernment must, therefore, be always on the watch, 
and in full vigour, to maintain dominion over supe- 
rior numbers by superior policy, — ^The conduct <rf 
men, in such situations, ought not surely to be mea- 
sured on the narrow scale of municipal law.— TAeaV 
acts must not be judged of like the acts of a little 
corporation within the reach of a mandamus, or of 
the executive strength of the state.— I cannot, in- 
deed, help borrowing an expression from a most ex- 
cellent and eloquent person, when the conduct of 
one of our colony governments was, like this, rather 
Tiastily arraigned in Parliament. *' I am not ripe,'* 
ijaid a Miember of thg House of Commons, ^* to 
** pass sentence on the gravest public bodies, intrust- 
'' ed with magistracies of great weight and authority,. 
l^ and charged withlhe safety of their fellow-citizeii^ 



**ott the very tetne title that I am; I raailyfyift, 
^ thdt for wise minds, this ia 'ncft judicious ; Hbr 
^^ scher minds, not decent ; for minds tinctm^ 
•* with humanity, not mild and mferctful/' Who 
can refuse his assent to such admirable^ manly sen- 
timents ?<*-^What, indeed^ can be so repugnant to 
liumanity, sound policy, decency, or justice, as to 
punish public mexi, acting in extremities not pro* 
vided for by positive instituticoi, without a corrapt 
motive proved, or even charged upon them ? I re* 
^eAt the words again, that every man's conscience 
m^y force him to follow me, without a corrupt md* 
the proved, or even charged upon them. 

Yet It has been said, that public example ought 
'to weigh heavily with the Court in pronouncing judg* 
•wient.— I think so too,— -It ought to weigh heavily 
indeed ; but all its weight ought to be placed in the 
'{saving, not in the vindictive scale. Public fiK-* 
'itiiiPiiBTequiresthat men should be secure in the e%^ 
-erase cf the ^at public duties they owe to magidk 
'^racy, which are paramount to the obligations of 
-<$b€ldienoe *they owe to the laws as private men. 
^BLIC "j^AMPLE requires that no magistrate should 
4ie punished for an error in judgment, even in t^ 
^Gommon course '^of his duty, which he ought to 
4cnow, and for which there is a certain rule ; moch 
4iss^for an act like this, in which he must either do 
JWfong by seizing the trust of another, or do wroi% 
% ^drfendering his own,— (Public bkamblb re- 
quires ^ihtt a /magistrate isbould^taod or faH fcy iMp 
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jb£ART ;-— that is the only (xirt of a magisti'ate vt4^ 
nerable in law in every civiliaed Country in . the 

||rorkl*^^WHO HAS WOUNPED THE DefBNBANTS 

!riiKB£ ?. Bven in this fertile age of peijufy^ where 
(Mths may be had cheap, and where false oaths might 
. be safe from the distance of refutation^ no one cham- 
|>ioBi of falsehood lies stood fortb^ but the whole 
^kience was read out of a book printed by tfie De- 
JkndanU tltemielves^ for tlije inspection of all man- 
iindi 

What> then^ has produced this virulence of pro- 
.lecution in a country so famed for the humanity of its 
Inhabitants, and the mildness of its laws?— ^TAe 
death of Lord Pigot during the revoliUion in the go^ 
pemment ? Strange^ that malice should conjure.ijp 
so improbable an insinuation, as that the Defendants 
Were interested in that unfortunate event ) no events 
indeed^ could be to. them more truly unfortunate. 
If Lord Pigot had lived to return to Englandj this 
prosecution had never been«-— His guilt and bis po- 
pularity ^ gained by other acts than these^ , would 
^ave been the best protection for their friendless in- 
.nocence* — ^Lord Pigot^ besides many connexiorfs 
4o this country, had a brother, who has, and who 
ideserves to have^ many friends in it*-^I can judge of 
|he aeal of his friends, from the respect and friend- 
.sbip I feel for him myself 5 a zeal, which might have 
misled me, as it has many better and wiser than me, 
if my professional duty had not led me to an early 
:0|^ortunity of corrcctijug prf^udiee by truthi— In^ 
2 
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deed, some oif the darkest and most dangerous pre- ' 
judices of men, arise from the most honourable prin- 
ciples of the mind. — ^When prejudices are caught up 
from bad passions, the worst of men feel interval? 
of remorse to soften and disperse them ; but when 
they arise from*^ generous, though mistaken source, 
tbey are hugged closer to the bosom, and the kindest 
and iToost cbmjpassionate natures feel a pleasure in* 
fostering a blind and unjust resentment. — ^This i« 
the. reason that the Defendants have not met with 
that protection from many, which their meritorioas 
public conduct entitled them to, and which haf 
given rise to a cabal against them so unworthy the 
legislature of an enlightened people, a cabal whicH 
would stand forth as a striking blot upon its justice^ 
if it were not kept in coumenance by a happy unu 
formity of proceeding, as this falling country cai^ 
well witness.T— I believe, indeed, this is the first in^ 
stance of a criminal trial in England, canvassed for 
Jike an election, supported by defamation, and pub^ 
Jicly persisted in, in the.face of a Court of Jbstice', 
without the smallest shadow of evidence,-r-This deft.' 
oiency has compelled the Counsel for the Crowii to' 
liapply the baldness of the cause with the most fo- 
reign invective ; foreign, not only in proof, but irt 
ficcusation. — In Justice to them, I Use the ^orA 
^c^mpelledy as, 1 believe, none of them would have 
been inclined, from what I knowllf their own manr 
pefs and dispositions, to adopt su^a conduct witT^-^ 
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6ut a most imininent fFestminster^hall necemty^ viz* 
that of saying something in support of a cause,^ 
which nothing but slander and falsehood could sup- 
port. Their duty as piiblic and private men was,, 
perhaps, as incompatible as the duty of my Clients i 
«nd they have chosen, like them, to fulfil the public 
one ; and, indeed, nothing less than the great ability 
Mfxd eloquence (I will not say the propriety) with 
which that public duty was fulfilled at the trial, could 
have saved the prosecution from ridicule and con* 
t£inpt« As for us, I am sure we have lost nothing; 
with the world, or with the Court, by our mode- 
ration ; nor could the prejudices against us,, even if 
the trial had not dispelled them, reach us within; 
these venerable walls. — Nothing, unsupported by 
evidence, that has been said here, or any where^. 
will have any other effect upon the Court, than to 
inspire it with more abundant caution in pronouncing 
ji|dgment. — ^Judges in this country are not expected 
to shut themselves up from society ; and, therefore,^ 
when a subject that is to pass in judgment befpre 
them, is of a public and popular nature, and base 
^s have been used to excite prejudices, it will only 
inake wise and just magistrates (such as I know,, 
and rgoite that I am addressing myself to) the mor^ 
V|>oa th^ir guapd, rigidly to confine all their views 
to the record of the charge which lies before them,^ 
^nd to, tbie evicfttce by which it has been proved^ 
and to he doubly^^ous of e^very avenue, by wbicl) 



btHnanpr^j^udioes ean^ foroa^ tbeb way ta misl^ ibe« 
Mittidest uii4^steiN)in^. and ta hanjka the, iQOrti* 
uurifirbt btarte. 
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The Qmn^ hf. iu judgment ^ (mly. imposed a Jlim 
0f One Thousand Pmmds upon each af the Z)e* 
fmldanis ; a sentence which^ we believCy was eonsi^ 
deredmt the time bjf the whale profession of the law ^ 
and ^ all others qaalified J,o consider suck a subject^ 
OS' hig/dj^j^ and pn^er^ under all the dreufnstances 
of thp case. The accusation was weighty , but the 
Judges were bound, by their oatfis, to weigh all the 
Ctrcutnstances of mitigation, as they appeared from 
the facts in evidence, and from the pleadings of the 
Counsel at the Bar. They were not fo pronouns a 
severe judgment because the House of Compums was 
the Prosecutor. Mr. Burke^ however, who had taken 
very warm, and, we have no doubt, an Iwnest party 
in Uhe prosecution, took great offence at the lenient 
conclusion ; and repeatedly animadverted upon it m 
tk^ House of Commons. There cqn be no doubt qf 
fhe high value of the privilege possessed tjy the Re^ 
presentatives of the People, to be public accusers ; but 
for that very reason they can have no right to deter'* 
mine, or to interfere with the judgments of other 
fribunalsj when they themseliies are the prosecutors. 
If Judges^ indeed, conduct themselves corruptly, or 
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farti€^, vpon a prosecution by the Hotue of Con^ ' 
wunr, or upon any ' other judicial proceoiing what* 
eoever^ it is a high and valuable privilege if the 
Peeple^s Representatives in Parliament to proceed 
against the offenders by ifafieaohment \ but it is neS 
the duty of any member of that high assembly^ to 
disparage the decisions of the Judges, by invidious 
observations, without any public frooeeding which 
may bring their merits , or demerits , into public exa^ 
mination^ Such a course is infuriotts to those who 
have been the subjects of them ; disre^ctfiU to the 
tiuigistrates who have pronounced them ; and con^ 
trary to the spirit and character of the British Con^ 
stitution. 
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PREFACE. 

The following speech may appear , at first glance^ 
to be scarcely worthy of a place in a collection of 
pleadings up.on so many interesting subjects ; but it 
will be foundy on examination, to contain very im-- 
portant principles of law* The occasion of it was 
shortly this. A woman of the name of Morton, who 
was the Plaintiff] in a Cause tried before Lord Mans-- 
field at the sittings at Guildhall, in London, had 
hired herself to be Housekeeper to a Mr. Fenn, who 
was the Defendant, an old and irifirm man^-'^Mrs^ 
Morton, the Plaintijf, was not a young woman, and 
had no great personal recommendations*' — Tlue old 
gentleman, however, thought otherwise ; and, to in-' 
duce his housekeeper to cohabit with him, had pro^- 
mised to marry her \ the breach of which promise was 
the foundation of an action to recover damages. 

TOL. i« a 
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The Cause was conducted by Lord Erskiw, who 
had not then been long at the BaK-^There is no note 
of what passed at the Trial, nor is it material i excefi 
that, after the PlaintiJTs case had bhen opened, and, 
after some cross examination of the Witness who 
proved the promise, with a view to ridicule the person 
and manners of the Plaintiff, Mr, JVallace, then 
Attorney General, and who was a very ahle Nisi 
Prius advocate, endeavoured, as the lawyers call, it, 
without calling witnesses^ to laugh the Cause out of 
Court, by representing, that neither of the parties to 
the contract had any loss from the breach of it, a;$ 
the Plaintiff was an ugly old woman, and the De- 
fendant, who was then in Court ^ and whom he pointed 
out to the Jury to make the scene more ludicrous, was 
not a person, in the loss of whom, as a hush ani>, 
there could be any claim to more than a farthing da- 
mages. — The Jury, however, returned m verdict of 
TWO mdusAND POu^TDS ; ond^ in the term which 
followed, a Rule having been obtained by the jittomeif 
General for setting aside the verdict, and for a new 
trial, on the ground, that thi damages were exces-* 
siVE, the following very short Speech was made by 
Mr. JErskine, maintaining his CUenCs right to the 
whole money, and denying the jurisdiction of the 
Court, in such a case^^ to impeach the verdkt of the 
Jury. 

Perhaps, there is no subject more important in the 
whole volumes of the law, than that which regards 
the distinct Jurisdictions of Judges and Juries in that 



fnixedjbrm of trial, W?iich is the peculiar and the best 
feature in the British Constitution. — The subject, as 
it applies to criminal cases, is treated of in every 
possible point of view in the Dean of St^ Asaph^s Cast 
in the first volume of the former Collection ; but it is 
most important^ also (even as it regards civil cases J, 
that the distinct offices of Judges and Juries should be 
thoroughly understood, and rigidly maintained. — If 
in civil actions the Court had no jurisdiction to set 
aside verdicts, and to grant new trials, even in cases 
where the Jury may either have mistaken the law, or 
where they may have assessed damages by no means 
commensurate with the loss of property, or with the 
injury sustained by the party complaining; if, in 
cases where Juries may have assessed damages either 
manifestly and grossly excessive, or unjustly inade^ 
quate, the Court had no jurisdiction to send the case 
to another hearing for mote mature consideration^ 
Trial by Jury, the boast and glory of our country, 
would be as great a national evil, as it is now a be^ 
nffit and a blessing ; btU if, on the other hand, re- 
visions of verdicts were suffered to take place, unless 
in cases of manifest injustice ; if new trials were to 
ie awarded, because Judges might differ frbm Juries 
upon occasions where m.en of sense and justice might 
reasonably differ frofh one another, ^ch a proceeding 
would be the sUbstiUition of judicial authority, in 
fixed magistrates, for tlie discretion lodged by the 
Constitution in the popular jurisdictions of the country. 
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Mvery pleading j therefore , tvhich accurately marls 
oiUy andjirvdy maintains, those salutary boundaries^ 
tliough already very well understood and ascertained, 
is worthy of a faithful report. On the present occa- 
sion, the Court refused to set aside the verdict, upon 
the principles contained in the short Speech vfhiek 
folloivs. 



m\ i< m 



My Lord, 

The jurisdictidn exercised by the Court 
in cases of excessive damages stands upon so sen-^ 
sible and so clear a principle, that the bare stating of 
it must, in itself, be an answer to the rule for a new 
trial which the Defendant has obtained. 

In cases of pecuniary contracts, the damage is 
matter of visible and certain calculation ; the Court 
can estimate it as well as the Jury; and though it 
never interferes, on account of those variations, 
which may be fairly supposed to have arisen from the 
different degrees of credit given to the evidence,, yet 
where the Jury steps beyond every possible estimate 
of the injury arising from the contract broken, the 
Court must say that the verdict is wrong ; because 
it is a subject upon which there can be no difference 
of judgment amongst reasonable men ; the advan^^' 
tage of a pecuniary contract, and, consequently, the 
loss following from the breach of it, being a matter 
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of dry calculation.-^ln such cases, therefore, the 
Court does not set' up a jurisdiction over damages 
in violation, or controul, of the constitutional rights 
o( Juries, but only prevents the operation of either 
a visible, certain, palpable mistake, Or a wilful act 
of injustice: — this is the whole-— and without such 
power in the Courts since attaints have gone into 
disuse, the Constitution would be wretchedly defec- 
tive. 

^ The same principles apply, likewise, to all actions 
of tort founded on injuries to property ; the measure 
of damages in sueh acttons being equally certain. — ^Afi 
much a§ the Plaintiff's property is diminished in value 
by the act of the Defendant, so much shall the De- 
iendatit pay ; for he must place the Plaintiff in the 
t$ame condition as if the wrong had not been com*^ 
tnitted :— in such discu83iona, there must be, like^ 
^ise, many ^ades of difference in the judgments of 
men, respecting- the loss an4 inconvenience suffered 
by acts injurious to property, and, as far aja these 
-differences can have any reasonable operation, Juriea 
'Jiave an uncontrouled jurisdiction ; as the Court will 
never set aside their verdict for a difference which 
•might fairly subsist upon the evidence between in- 
te)]^entand unprejudiced men : but here, too, when 
tthey go beyond the utmost limits of discreet judg^ 
ment, the Court interferes, because there is in aH 
casa& of injury to property ^ a pecuniary calculation 
%Q govern the jurisdiction it exercises j all attacks 
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on property resolving themselves into pecuniary toat, 
pecuniary damages are easily adjusted. 

But there is a catalogue of wrongs over which 
Juries, where neither favour nor corruption can be 
alleged against them^ ought to have an uncontrouled 
dominipn ; not because the Court has not the same 
superintending Jurisdiction in these as in other cases, 
but because it can rarely have any standard^ by which 
to correct the error of the verdict. 

There are other rights which society is instituted to 
protect as well as the right of property^ which are much 
more valuable than property, and for the deprivation 
of whidi no adequate compensation in money can be 
made. — ^What Court, for instance, shall say in an action 
ibr slandering an honest and virtuous character, that 
a Jury has over-rated the wrong which honour and 
sensibility endure at the very shadow of reproach l^^ 
If a wife is seduced by the adulterer from her hu8«- 
band^ or a daughter from the protection of her 
father, can the Court say this or that sum of money 
is too much for villany to pay, or for misery to re«> 
ceive ? In neither of these instances can the Jury 
compel the Defendant to make an adequate atone-^ 
ment, for neither honour nor happiness can he esli^ 
mated in gold ; and the law has only recourse to pe- 
cuniary compensation from the want of power to 
make the sufferer any other, 

These principles apply, in a strong deffpee, to tbe 
case before the Court. It is^ jndeedj a si\it for 
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breach of a contract^ but not of a pecuniary con* 
tract ; — injury to property is an ingredient— but not 
the sole ingredient of the action :-^there is mt;Kch 
personal wrong ; and of a sort that is irreparable : 
there is, upon the evidence reported by your Lord-, 
ship, loss of health, loss of happiness, loss of pro- 
tection from relatibns and friends, loss of honour 
which had been before maintained (in itself the foR 
measure of ruin to a woman) ; and, added to all 
these, there is loss of property in the disappointment 
of a permanent settlement for life ^ — and for all this, 
the Jury have given Two Thousand Pounds, not 
niore than a year's interest of the DefendanCs pro- 
perty. 

I am, therefore, at a. loss to discover any circum- 
stance on the face of your Lordship's report, from 
which, alone, the Court must judge of the evidence, 
that can warrant a judgment that the Jury have done 
wrong; for, independent of their exclusive right to 
settle the degrees of credit due to the witnesses, what 
was there at the trial, or what is there now, to bring 
their credit into question ? Their characters stood be^ 
fore the Jury, and stand before the Court, untm- 
peached; and Mr, Wallace's whole argument, if,^ 
indeed, jest is to be considered as reason, hangs 
upon the inadmissible supposition that the witnesses 
exaggerated th€ case ; but the Jury have decided on 
their veracity ; and, therefore, before the Court can 
grant a new trial, it must say, that the verdict is tx^ 
cessive and illegal upon tlie facts as reportsji, ^y y^^"^ 
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Jjordtkipf taking ikem to bfi literally as they j^ro^ 
ceeded from the mouths of the witiiesses. --^Upon 
this state of the case^ and it is impossible to remove 
xne from it^ I think it is not very difEcuU to make 
up the Defendant* s bill for Two Thousand Pounds. 

The Plaintiff appears to be the daughter C( a 
clergyman^ and to have been bred up with the no- 
tions of a gentlewoman ; she had been before re-^ 
spectably manied^ in which condition^ and during 
her widowhood^ she had preserved her character, 
and had been protected and respected by her rela-^ 
tions and friends. It is probable that her circum^ 
stances were very low^ from the character in which 
she was introduced to the Defendant, who, being 
an old and infirm noan, was desirous of some elderly 
person as a housekeeper ; and no imputation can 
justly be cast upon the Plaintiff for consenting to 
such an introduction ; for, by Mr* Wallace's favour, 
the Jury had a view of this Defendant, and the 
very sight of him rebutted every suspicion that 
cpuld possibly fall upon a woman of any age, 
constitution, or complexion,— I am sure every body 
who was in Court must agree with me, that all 
the diseases catalogued in the dispensatory seemed 
tp be running a race for his life, though the asthma 
appeared to have completely distanced his compe* 
titors, as the fellow was blowing Kke a smith's 
bellows the whole time of the trial .—His teeth being 
all gone, I shall say nothing of his gums ; and, at 
tQ bis shape, to be sure ^ ba8s-<iddle is perfect g^«^ 
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tility compared with it. I was surprised, therefore, 
that Mr. Wallace should be the first to point out 
this mummy to the Jury, and to comment on hi^ 
imperfections, because they proved to a demon* 
stration, that the Plaintiff could have no other pos^ 
«ible inducement or temptation to cohabit with him, 
but that express and solemn promise of marriage 
which was the foundation of the action, and the 
aggravation of the wrong. — ^But, besides such plain 
presumption, it is directly in proof that she never 
DID cohabit with him before, nor until under this 
express promise and condition ; so that the whole ar- 
gument is, that disease and infirmity are excuses for 
villainy, and extinction of vigour an apology for de-t. 
bauchery.-— The age of the Plaintiff, who is a wo^ 
man towards fifty, was another topic; so that ^ 
crime is argued to be less in proportion as the tempts 
ation to commit it h diminished, 
, It would be in the Defendant's favour if .the 
promise had been improvident and thoughtless) 
suddenly given, and as wddenly repented ; but the 
very reverse is in evidence, as she lived with him 
on these terms for several months, and at the end 
of them, he repeated his promises, and expressed 
the fullest approbation gf her conduct.— It is furn 
ther in proof, ti^at she fell into bad health on her 
discovering the imposition f^acticed on her, anci 
bis disposition to abandon h^r. — ^He himself ad«« 
niitted her vexation on that account to be the cause 
ef her illness, and his behaviour under that impres* 
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sion was base : having determined to get rid of her^ 
he smuggled her out of his own house to her sister*s^ 
4inder pretence that change of air would recover her ; 
and continued to amuse the poor creature with fresh 
promises and protestations^ till^ without provoca- 
tion, and without notice or apology, he married ano- 
ther woman, young enough to be his daughter, and 
ivbo, I hope, will manifest her affection by furnish^ 
ing him with a pair of horns, sufficient to defend 
himself against the sheriff when he comes to levy 
the money upon this verdict. 
. By this marriage, the poor woman is abandoned 
to poverty and disgraee ; cut off from the society of 
her relations and friends ; and shut out from every 
prospect of a future settlement in life suitable to her 
education and her birth ; for having neither beauty 
nor youth to recommend her, she could have no pre- 
tensions but in that good conduct and discretion 
which, by trusting to the honour of the Defendant^^ 
she has forfeited and lost. 

On all these circumstances, no doubt the Jury 
calculated the damages, and how can your Lordship 
unravel or impeach the calculation ? They are not 
like the items in a tradesman's account, or the en-* 
tries in a banker's book ; it is, 

For loss of characti^r, so much ;-«- 

For loss of health, *So much ;— • 

For loss of the society and protection of relations 
and friends, so much s-r- 

And for the loss of a settlement for life, so much« 
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How is the G^urt to audit this account, so as to say, 

that, in every possible state of it, the Jury has done 

wrong ?— How, my Lord, are my observations, 

I weak, as they are as proceeding from me, but strong 

as supported by the subject, to be answered ? — only 

; by ridicule which the facts do not furnish, and at 

which even folly, when coupled with humanity or 

I justice, cannot smile^ — ^We are, besides, not in a 

! theatre, but in a Court of Law ; and when Judges 

: are to draw grave conclusions from facts, which not 

\ being under re-examination, cannot be distorted by 

observation, they will hardly be turned aside from 

justice by a jest. 

I, therefore, claim for fhe Plaintiff the damages 
which the Jury gave her under these directions from 
your Lordship, *^ That they were so entirely within 
THBiR province f that you would not lead their Judg^ 
^entjf by a single observation^*^ 
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INDICTED FOR A RIOT AND AN ASSAULT. 

TBIED AT SHBEWSBURY ASSIZES^ 
ON THE 26th of JULY, 179^. 



The exemplary morals and decorum which havt x# 
long^ to the honour of this country, distinguished the 
high dignitaries of her national church, hestowed upon 
the trial of the Right Reverend Prelate^ who was the 
principal object of it, an extraordinary degree of cu* 
riosity and interest. Indeed, from a perusal of the 
whole proceedings, we cannot help thinking, that the 
Prosecutor might perhaps have ' teen influenced hy the 
expectation that any compromise would have been prC'^ 
f erred hy • the Defendant and his friends^ to even a 
public discussion of such an extraordinary accusation as 
that of a riot and assault by an English Bishop, as^ 
sfsted by other clergymen of his diocese ^ within the very 
precincts of his own cathedral. The Reverend Prelate, 
however, was not to. be intimidated^^^He pkaded Not 
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Guiliy h tie Indicinient, and received the clear ae^ 
juittal xsf a Jury of his countrymen* 

The Indictment was preferred against the Lord Bi" 
shop of Bangor^ the Rev. Dr^. Owen^ the Rev. John 
Roberts^ the Rev. John ff^illiams, and Thomas JoneSf 
Gent. ; and was prosecuted by Samuel Grindley^ the 
Deputy Registrar of the Bishop's Consistorial Court. 

The Indictment charged that Samuel Gritidley, the 
Prosecutor^ was Deputy Registrar of the Consistorial 
Court of the Bishopric of Bangor, and that being 
such, he had of right the occupation of the Registrar's 
office adjoining to the cathedral ; that the Bishop and 
the other Defendants ^ intending to disturb the Prose* 
cutor in the execution of his office, and to trouble the 
peace of the King, unlawfully entered into the office^ 
and stayed there for an hour, against the will of the 
Prosecutor ; and it further charged , that they made a 
disturbance there against the Kings peace, and ai^ 
Matdted Grittdley, so being Registrar, with intent to 
expel him from the office. 

The Indictment was originally preferred in the Court 
of Great Sessions, in tVales, where the offence was 
charged to have bpen commit tedy but for a more impartial 
hearing was removed into the Court of King*s Bench, 
and sent down for trial in the next adjoining county, 
before a * Special Jury, at Shrewsbury, where Mr. 
Adam and Mr. Er shine attended on special retaitiers ; 
the former as Counsel for the Prosecution, and the 
latter for the Bishop and the other Drfendants. 

In the pursuit of our plan^ to preserve some remark-^ 
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abU Speeches of Lord Ersiine, whenal the Bar, we felt 
4hai wi could not^ upon this singular occasion^ have re* 
course to a better or more impartial preface, than to ih^ 
troduce, at length, the Speech of Mr. Adam, who con* 
ducted the Prosecutor s case with the greatest zeal, abi* 
lity, and eloquence ; his Address to the Jury containing 
all the facts intended to be proved and relied on ; and as 
the Speech of Mr. Erskine, for the Bishop, compre* 
hends also, the whole body of the evidence as it re^ 
mairied after the examination and cross-examination of 
the witnesses, and on which, therefore, he rested his 
Client* s claim to acquittal, having called no witnesses 
on the part of the Defendants, the whole matter for 
judgment appear s most distinctly , from the two Speeches, 
without the introduction of the proofs ; more especially 
as we have also printed the summing up of the evidence 
hy the Judge *. 



* They who may wish to refer to the proofs themselves/ 
Will find them in the printed report of the Trials as taken in 
short-hand by Mr. Gumey, from which these Speeches are takeo^ 
and which was published at the time^ by Mr« Stockdal^ of ViC^ 
cadijiy* 
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The KING V. the BISHOP of BANGOR 

a7\d others*, 



Mr. tlLtis opened the Pleadings. 
Mr, AdaiA for the Prosecution * 

MAY IT PLEASE YOUR LORDSHlP 
GENTLEMEN OP THE JURt, 

You have heard from itty Learned 
JFriend, who has opened the pleadings to you, that 
Samuel Grindley is the Prosecutor, and thai he 
is Deputy Registrar of the Diocese of Bangor.— 
You have heard, likewise, that the Defendants are, 
the Bishop of Bangor, three Clergymen, and a gen- 
tkman who is Agent for the Bishop. 

In the outset of this cause I have already learned 
enough, from the manner in which my Learned 
Friends have received the opening of the pleadings, 
to show me, that they seem to have an inclination^ 
as it were, to make that a jest, which, I can assure 
you, is a matter of extreme seriousness. — Gentle- 
men, I introduce it to you with all the anxiety 
which belongs to a person who it unaccustomed to 
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address you-^I introduce it with the anxiety which 
belongs to a person^ who is to maintain a conflict 
with abilities that are seldom unsuccessful ; but I 
open it to you, I do assure you, in .the pufe spirit 
of moderation and of qandour ; and, if I might say 
so in a question of this sort, in the puref spirit <^ 
the true principles of Christianity ; that is, of wish* 
ing that all mankind should do unto others as they 
wish to see done unto themselves* 

Gentlemen, I wish to call your attention fo if se* 
riously, and will just take the liberty of stating; 
why you are called upon to judge in this cause.— *- 
The question to be tried did not happen within your 
ordinary jurisdiction : it was not in thid county that 
the offence, which is complained of, took place i 
hut an application has been made to riemove it here ; 
and it is possible that such an application might pro- 
duce some prejudice in your minds, as if there had 
been something in the conduct of the party, for 
whom I have the honour to appear, wbirii has made 
it improper to permit the question to te tried where 
it arose. The application to remove the cause from 
Wales to the nearest English county, was made upoti 
an afiidavit, which I have not seen, and was granted 
by Lord Chief Justice Kenyooy V9\m undoubtedly 
exercised his discretion wisely and justly, as he does 
upon all occasions. He thougbt'y that, nnder the 
circumstances stated by those concerned for the Br«^ 
shop of Bangor, and upon the affidavit made by 
those who ftreproseauted, without any opposition or 
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interference of any sort or Jdnd whatever by the 
person who appears here as the Prosecutor^ that it 
was fit to remove it. — When he did so, I know he 
removed it to a tribunal of uprightness, of virtue, 
and honour. — I know he removed it to a situation 
where, I am confident, intelligence and integrity 
will alike prevail ; and I am by no means afraid of 
the mere circumstance of its being removed, having 
any influence upon minds like yours. 

Gentlemen, there may have arisen prejudices in 
this, as there do arise prejudices in many causes* 
Undoubtedly, this is not the first time that the mat- 
ter has been the subject of conversation and dis- 
course ; probably it is not the first time that even 
you, who are impannelled to try the cause, may have 
heard of it. It is my duty to my Client, it is my 
duty to the public likewise, if there should have 
been any such conversation about this prosecution, 
to remove all those prejudices, to remove all the 
impressions that may have been received, not only 
from your minds, were it possible you could have 
received them, but from all those that stand around^ 
I say it is important to my Client, and it is import* 
ant to the cause of public justice, that I should en- 
deavour to remove them. 

Gentlemen, I beg leave to state to you, in the 
iemperate spirit which I have professed, that this is 
^ot a question, in which the general religious esta- 
blishment of the country is ^t all involved-*— it is a 
question, I can assure you^ which i$ coi^in^ to th« 



individu&ld whd stpfiear upon this record. It reachey 
no further thaii tkeir conduct^ on the particular oc- 
casion. It 18 a question which cannot, I asli aarey 
have the least effect to the prejudice of that doc* 
trine, or to the prejudice of that rank and situatiorf 
in the state, which is to important to the well-being 
of society, and so essential to bind togethHir, and 
te sustain, those principles which tend, not only t6 
oifr happiness hereafter, but to the good govern- 
ment of the world in. >Vhich we now live. I pledgef 
myself, then, that, when you come to hear this case^ 
yofu will find that the facts I shall prove are con- 
fined singly and solely to the parties named in this 
Indictment. 

Gtehtlerft^n, there is another circumstance to 
which I could wish to call your attention^ before' 
I enter into the merits of the case— namely, that 
ahhough a Church Dignitary stands in the front of 
those indicted, that is no reason whatever, why thi^ 
Indictfnent should not have been preferred ; for if 
the facts which I have to state to you, and which I 
shair afterwards prove — 'if the principles of law 
which, under his Lordship's direction, I shall have* 
the honour to lay dbwn to you, are correct, you 
will find that the public justice must be satisfied by 
a verdict of Guilty, notwithstanding the rank and s?* 
tuafCton of the first individual who is indicted. 

• It is a painfft^ thing to me^, not onJy on account 
of his rank and bis situatiouy as a Bishop of the" 
Church and as a ffeer of Fatliantettt, to* address 
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you upon a subject of this sort ; but it is more so 
vAnm I consider, that, in the intercourse of my pro- 
fessional life, I have had frequent occasion to see 
that person discharging duties in another place, in a 
judicial and legislative capacity : I have often had 
the honour, and I will say too the satisfaction, to ad* 
dress biai in that station. ' Gentlemen, I can assure 
you that I speak with no personal feelings against 
the Bishop ; they are all naturally on the other sidt^ 
But what is more, I can assure you that my instruc- 
tions are, to conduct the cause in a pure spirit of 
temper and moderation^ such as I have already de« 
scribed to you. 

Gentlemen, this is not the only time that digni- 
taries of the church have been indicted, and found 
guilty. You have but to look back to the bead-roU 
of the State Trials, and you will find many instances 
of the sort. You have but to reflect a few years 
back, when a person, upon an indictment, removed 
in the same manner^ though not a Bishops yet a dig- 
nitary in the church, was brought into this Court, 
for reasons similar to those which bring you now 
here to try this Indictment. They who heard my 
Learned Friend^ upon that occasion^ they who 
have read the history of that period, cannot fbiget 
the uninterrupted stream of splendid eloquence and 
of powerful ability^ which has been rolling on, with 
increasing force, from that period to the present 

« Mr^JSrskiae^ as Couiuiel for the Seaa of St AMpb; 
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mon^Dtj and which^then almost in its infancy^ was 
exerted in a question similar to that in which I ha?p 
now the honour to address you^ which marks that 
there was^ within our own memory^ in this very 
place^ a prosecution of a church dignitary for a m]&- 
demeanor^ as there is upon the present occasion. 

Gentlemen^ I will state plainly why this question 
is tried^ and why you avp called to deliver a verdict 
upon it. It is^ in the first place, upon principles of 
public justice, in order that the justice of the country 
may be satisfied.— The prosecution is likewise pro* 
ceeded in,, on another principle, which I am sure I 
am warranted by the law of the land to atate as a 
sound one ; it is founded in an honest, fair, justifir 
able attempt, upon the part of this Prosecutor^ to 
vindicate his own character through the medium of 
this prosecution — I i^ay, when I assert that to you^ 
I state a legitimate ground of prosecution^ and one 
that is consistent with the laws of the country : for 
it ia in the power of any individual to use the name 
of His Majesty for the purposes of public justice; 
ay, and for the purpose of vindicating his own char 
racter and reputation. It is done every day in the 
case of libel, and may equally be done in the case of 
assault, or riot. 

The situation of this Prosecutor was, and is, that 
of a person, who, by industry in his profession, and 
in the diffident sitpatipps which he held in the part 
of the country where this offence was committedj 
gain^ to himself a livelihood. He found himself 
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(not concerning the affairs of the public), and se* 
parating without doing any act whatever. — ^There is 
another case, commonly denominated a rout, which 
is, advancing towards the act, without arriving at 
it. — The highest in order, is a riot ; in which there 
must be these ingredients : in the first place, there 
must be three or more persons engaged in it ; in 
the next place, there must be an intent and purpose 
in the parties to commit ^ riot ; and, in the third 
place, it is essential that it should have for its ob- 
ject some matter of private concern. — ^When you 
come to hear the evidence, you will always bear this 
definition in your mind ; which, I am satisfied, my 
Learned Friend will not contradict, and I am equally 
satisfied my Lord will support me in, when he come;; 
(o address you. 

I pledge myself, then, to prove, that the Bishop 
of Bangor, and the other Defendants upon this 
record, were guilty of that which I have last dcr 
scribed— *that there were three or more of them — 
that they committed a riot, in a matter respecting 
private property, and that they had an original in- 
tent and purpose in the act which they did. With 
regard to the intent and purpose, you will always 
pbserve thisr— that, intent and purpose may either 
arise from the facts and circumstances that exist at 
the time of the transaction, which, by inference, 
establish a necessary presuinption of an original in* 
tent ; Of, it may be made still more palpable to you, 
}piy showing a line and tissue of Conduct which n$r 
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cessarily involves that intent and purpose^ and^ 
therefore^ renders presomptibQ unnecessary^ by 
giving you clear^ demonstrative^ decided proof, 
arising from the acts and transactions of the parties 
establishing a premeditated design ^ intent, and pur* 
pose, in the acts which they did. You will find that 
tiiis last observation will apply, most materially and 
fordbly, to the evidence I am about to lay before 
you, and the circumstances I am about to recite. 

I profess. Gentlemen, again and again, that I 
have no object in view, but making you understand 
this case ; and if, in the course of my address to you, 
I either elevate my voice, or give into a manner of 
action that is contrary to the utmost moderation, I 
trust you will attribute it to habit, and not to inten- 
tion. — I have no wish, but coolly, deliberately, and 
calmly, to make you masters of the &cts, the cir- 
cumstances, and principles, upon which this import* 
ant cause must be decided. 

Gentlemen, I have already stated to you, that the 
Prosecutor of this cause was Deputy Registrar of the 
consistorial Court of the diocese of. Bangor.*-r-It is 
essentially necessary that I should make you ac« 
quainted with the nature of that office ; and not only 
that you should become acquainted with the nature 
of the offices of Registrar and Deputy Registrar, ge<- 
uerally, but that you should likewise be made ac- 
quainted with the particular circumstances and local 
situation of the Prosecutor and his office* 

7he Deputy Registrar is appointed by the Prindpal 
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Registrar •-—The general nature of the office of Re- 
gtftrar i$^ that he has the custody of all the archives 
and muniments that relate to the spiritual court of 
the dtocese ; that is, he is to register all the acts of 
a juridical nature ; and he is, besides that^ the Re* 
gistrar of all the wills and testaments of the persons 
who Ae within the diocese. — So that, you observe, 
it is an office of great importance, and extending to 
the interest and property of a vast portion of the 
community ; that it is an office, where the safe cus- 
tody of the different archives and muniments is of 
the utmost consequence. — Certainly, according to 
the iaw of the land — ^according to decided cases to 
which, if it is necessary, I can refer his Lordship, it 
is competent to appoint a minor to the situation of 
Registrar ; and, accordingly, the present Bishop of 
Bangor, upon the resignation of the former Prin« 
cipal Registrar, did appoint a nephew of his, a minor, 
to be Principal Registrar.-»-As it is competent to the 
Bishop to appoint a minor to be Principal Registrar^ 
so it is equally competent that that minor should, by 
aome mode, appoint a deputy. 

The reason why a minor can, in this case, deviate 
from the general rule of law, and do an act appoint-* 
ing a deputy, is, because it follows, from hecessity, 
that the business of the office of Registrar must be 
dischai^ed. If the minor could not appoint, of 
course the duties of the office could not be di8«> 
charged, and therefore, ex necessitate rei, (torn the 
deoesaity of the case^ the minor is at liberty feo 8t>^ 



point a deputy. Bat the power of the odinor goes 
no further«<-^there the law stops. The gemnil rule 
of law is^ that a minor can do no act^^thal hOwbaa np 
willj because he is not supposed to have uadersttnd* 
ing to act for himself. The exception^ in this par- 
ticular case, is, that the minor does an act £cir the 
purpose of appointing his deputy ; but the necessai^ 
goes tio further. I have it in my power to ^ate to 
you, from a very recent decision, as well as from 
the very nature of the thing itself, that this R^^ 
trar cannot remove his deputy ; for in this very case 
an application was made to the Court of Kill's Baoch 
(and though this may be tedious, it is an important 
part of this business), an application was made to the 
Court of King's Bench for a mandamus, calling upon 
the present Prosecutor, Mr. Grindley, to ddiver 
over to a person, of the name of Roberts, all the 
muniments within his power, and to dh^ver i^> to 
him likewise the keys of hiji oS^, and thereby 
give, him possession of the place where the busiaeas 
is conducted, and where the muniaaenta are pre- 
served. — ^The result of that apf^ication, for the ocder^ 
of the Court to compel this to be done, was^ that tt 
Ifvas, denied by the Court ; and I have the audlority 
to say, from those who heard it, that the ground 
upon which it was denied waa this : Lord Keayon 
was of opinion, that it was essentially necessary to 
apply to the Court of Chancery, to appoiiit a proper 
guardian for the minor, that there might be auffi* 
cient authority to appoint another Deputy R^^istrar 



106 MM. A]>AM*8 8P££CH AGAINST 

in the stead of Mr. Grindley ; but that he^ being 
in posiession of this office^ and Mr. Roberts not 
showing a right to the possession of the office^ it 
was impossible for the Court to grant the order ap- 
plied for. 

I have, then^ established clearly^ in the first plaoe^ 
that Mr. Grindley was in possession of the office; 
and^ in the next place^ that there was no legal power 
to remove him. — Consequently, although, from ne- 
cessity, the minor may appoint in the first instance, 
yety if the office of Deputy Registrar is properly 
discharged, that necessity not existing for the re^ 
movalj the Deputy Registrar must remain until the 
Principal arrives at the years of majority ; or until 
he has such a guardian appointed by the Court of 
Chancery^ as is capable of acting in such a subject 
matter. 

Gentlemen, there is one other circumstance I 
wish to state respecting the law upon this subject-— 
namely, that where a Registrar is appointed by the 
Bififhop, and a Deputy appointed by the Registrar^ 
and the Principal Registrar is a person not in a 
situation to act^ there is no power and authority, 
on the part of the Bishop, to remove the Deputy 
Registrar. — The Bishop, by law, has no power or 
authority whatever to remove the Registrar or Pe^ 
puty R^strar^ except in the following manner. If 
the Registrar^ or his Deputy, does any act or acts 
which are^ in their nature, contrary to law ; if they 
4o not act consistenly with the duties of their office^ 



THB BISHOP OF BiUiaOX. 109 

then^ in that case^ undoubtedly^ the Bishop may 
suspend^ but his suspension is confined to ^^ a year 
or more ;*' and it has been decided^ thatthe words, 
'^ or more^'* do not extend indefinitely to any period, 
but must be confined to a reaifonable period subse- 
qu^dt to the year. Gentlemen, I beg you will bear 
this position of law in your mind, , because you will 
find, throughout the whole of this cause, that the 
Bishop has had no fault whatever to find with Mr. 
Grrindley, in the discharge of the daties of his office ; 
for he has never thought him amenable to his juris- 
diction for the purposes of suspension ; that he must 
have conceived, therefore, that in the discharge of 
the duties of his office, he has acted like an honest, 
faithful guardian of his public trust.— -If he had not 
done so, would not this Bishop^ who, as I shall 
prove hereafter^ attempted first by art, and after- 
wards by force, to remove him fi-om that situation, 
would he not h^ve made use of his suspending power ? 
Would he UQt, near the period of the minor Regis- 
trar coming of age— ^which would have been ^i less 
than a year from these transactions— would he not, 
I say, have suspended him for a year or more, in 
order that the trust might not have been discharged 
improperly ? by which means, the minor, when he 
arrived, at that age of twenty-one, when he would 
have the free exercise of his own will, might, ac- 
cording to law, have exercised the power of amotion 
over his Deputy at his pleasure, without assigning 
an^jr cause wluttever for the removal ? 
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Gentlemen, it is material, in the discussion of 
this cause, and most material to your understanding 
the evidence, that you should know the particultf 
situation of the oDice ; I mean the local situation ef 
the place in which the muniments and records are 
kept. It is, as I understand, built adjoining to and 
upon the cathedral church of Bangor ; there is a 
flight of steps rising to it, and you go through a 
porch, on which there is an outer door. — Having 
got within the porch, there is an inner door opens 
to the registrar-office ; the office is directly opposite 
to the Bishop's palace ; there is nothing but a court- 
yard between them ; and it is so near, that 6very 
voice, perhaps, may be heard from the one place to 
the other ; of that, however, I am by no means 
certain, but it certainly is within sight of the Bi- 
shop^s palace, adjoining to, and built upon, the ca- 
thedral. 

I have stated the duties of this office ; I havfe 
shown you that they are grave and serious duties : I 
have stated the responsibilities of this office ; I have 
shown they are grave and serious responsibilities r I 
have stated the nature of the muniments kept in this 
office, and the place in which they are kept : and X 
contend, I think, without the hazard of contradic- 
tion by my Learned Friends, that the person who was 
thus appointed Deputy Registrar, was irremovabfe, 
except by the mode of suspension by the Bishop, in 
the manner I have mentioned. He was not re- 
ftiovable by the minor, but through the meduRn d 
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a guardian^ which guardian must be appointed by the 
Court of Chancery, — ^The Deputy Registrar, thus 
invested with this office^ so charged with those du- 
ties, and these responsibilities, had as good a right 
and title to possess that office— to possess the house 
or place which I have described, to maintain it,— to 
take it again if it was taken from him, and to defend 
himself in it, as any Englishmaa has to defend his 
house^ which is emphatically denominated his castle. 
—It is impossible to compare it more accurately. All 
the circumstances that belong to the sanctuary of a 
house, belong to the sanctuary of this office. The 
sanctuary of our house is for our repose, quiet, and 
security ; it is, that we may protect our families : 
the sanctuary of this office is not, that the family of 
an individual may be protected, hut is for the pro* 
tection of the interests of an extensive community ; 
it is, that all the devises of personal estates, that all 
the records in the office of a legal and a j udicial na- 
ture, that all the interests of a large and important 
diocese, may be protected. Then, all the argu- 
ments for a man's maintaining and defending thQ. 
possession of his house, apply infinitely stronger to 
an office charged with such responsibilities,-— It is 
impossible that he can secure, it is impossible that he 
can maintain that, which is essential for him to jus- 
tify his conduct towards the public, without main« 
tailing possession of the building, where these things 
are preserved ; and every person who attempts to 
Ir^pass upon it^ is a trespasser in jthe eye of the 



1 12 UR. ADAJkl^S 8PSECU AGAINST 

law ; every person who makes a riot in it^ is amenable 
to the justice of his country. 

I have described the situation of this office ; it is 
built adjoining to the cathedral ; the wall of it runs 
into the wall of the cathedral. — ^I have described the 
nature of it ; it is a spiritual office. — Is it possible 
that any thing can amount more nearly to the de- 
scription^ which the great Roman orator gave as the 
definition of a house : " Quid enim sanctius, quid 
^' omni religione munitius^ quam domus uniuscu- 
*' jusque civis ?" What can be more holy ? What 
can be more protected by every principle of religion ? 
—-This is a spiritual office — it is a spiritual office 
carried oh in a building annexed, in local situation, 
to the cathedral church. — Thus annexed by duty, 
and annexed by situation, it falls in precisely with 
the comparison I have made ; and shows you, that 
this gentleman, Mr. Grindley, was bound, for his 
own sake, for the sake of the public, with whose 
interests he was intrusted — for the sake of the com- 
munity of the diocese to which he belonged — by the 
sacred situation of the place of office, to possess, and 
protect his possession in it, that the muniments and 
the archives might be preserved. 

Gentlemen, T am sorry I have detained you so 
long in the preliminary part of this case; I hope^ 
however, I have not wandered, but have confined 
myself accurately to the question before you. I 
think 1 have done no more than laid that ground, 
which is necessary for your understanding the facts : 
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And I now come to state to you, precisely and ac» 
curately, what the nature of those facts is. I told 
you, originally, that I aim only at distinctness. If I 
have that quality, I have every thing I can wish. In. 
order to be distinct, and in order to show you with' 
what mind and intent this fiot was: bommttted, I 
anxiously entreat your attention to the commence* 
ment of the connexion between Mr. Grindley and 
tlie Bishop of Bangor^ 

Early in the year 179^* Mr. Grindley was ap<« 
pointed agent for tlie Bishop of Bangor. In the 
mouth of February of that year, .'the Bishop ap- 
)K>inted his nq>hew^ i minor, to the situation o£ 
Registrar of the consistorial court of the diocese. ^ 
In the mcHith of March 179^9 Mr. Grindley was ap-* 
pointed Deputy Registrar. He continued to act ia 
4h<e.situationof Deputy Registrar, down to the year 
17Q4, when, for the first time, he saw theminof^ 
who confirmed the appointment, and who! treated 
him as his Deputy Registrar. The bargain was, that 
IVJr. Grindley was to pay his principal seventy pounds 
a year. — ^He discharged the regulaf payments. — ^He 
continued to act b his office, without any offence to 
the Bishop ; and that he had committed no offence 
in his c^ce, is dear, otherwise he, the Bishop^ 
must have suspended him. He continued^ I say, 
to act in the discharge of the duties of his office, 
dpwnto the autumn of I7g5. Here then b^ins Uie 
history which gives origin to this prosecution. / . : 
^ The approach of the general election left the Bif 

V0I-. X. J ^ 
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shop of Bangor to think^ that he mighty perhapf^ 
be serviceable to some of his friends ; and be 
thought those inunediately nnd^r him were Kkely to 
be influenced by bin^.— He applied to Mr. Grindley, 
for his interest in the county of Caernarvon. -Ht^ 
^plication did not iiifeet with the reception, or with 
the answer, he expex^ted. Mr. Grindley thought, 
ats I hope every Englishman thinks, that, he had 3 
right to the free exercise of his franchise, and the 
free exercise of his influence;^ but although he 
tkK>ugbt 30, I can assure you that he behaved with 
gr^t temper and moderatioiy* — Mr. Grindley now 
found, that his eonnexion with the Bisbop became a 
connexion that was not so comfortable, if they were 
not to agree in their election interests ; he thought 
it right, therefore, to resign the office of Agent to 
the Bishop ; and he accordingly resigned his place 
of Agent in the month of January. — At the time he 
(fid so, he signified ex[^es8ly, that,, on the 22d of 
February, he would resign the office of Deputy Re- 
gistrar.— Kfow, cottHany thing be more moderate ^ 
-^You TOay, perhaps, ask, why he did not resiga 
the office of Deputy Registrar at the time he resigned 
the situation, of Agent ? The reason he assigned was 
this, and it is a valid and subiStantial reas»>— that hi&. 
year of appointment as Registrar ended upon the 22d 
4 of February I79&r that, by retaining the office tiU 
that time, h^ shoi;ild be enabled tom^ti^ up his ac- 
eounts, to settle all his business, and then he would 
<)liietly tai;e his d^rture from it.^--Could any thkig 



h6 moris moderate, could any thing more ht wished 
for by the Bishof) i If this Registrar had become 
obnoxious to him, because he did not obey him in 
matters with whidi the Bishop, I must say, ought 
to hate had no ititerferetioe, either as a Bishop of as 
a Lordof Parliament ; if he wished to get rid of Mf. 
Grindley, might he not have had that patience whicli 
Ought peculiarly, to belong to the character of those^ 
who : appear as Defendants upon this indictment ? 
Might he not have had patience fdr but a little 
n)onth, till the Deputy Registrar valunt^ily rcsigti-^ 
ed his office ? There is something in this oondudt 
of the Bishop, which it is almost impossible to ac» 
count for, unless one were to dive into those speca^ 
ktidns, which have led one to know < what the tno^ 
ti ves, and what the feelings of men are, in diffisr<- 
ent situations of life^ and in difierent charKters in 
society. 

I recollect a vety profound and & very wise sayihg, 
equally true as wise> with respect to the clergy. It 
was said of them, " That they had found, what Ar- 
'* chimedes only wanted, Another world, on which 
"to fix their ^Icrum, by which they moved this 
" warld at tl|eir pleasure." — ^That saying will go for 
tb ei^pound this c6nduct« In all spiritual matters, it 
4d a wise/ a just, a true tnai&im, calculated to show 
the true principles opcm ;Which the oergy possesr^ 
and truly and justly, aiid eminently and beneficial^ 
to the society in which we live, possess that inflii- 
ence upcui^maiddnd, which ought to bdong to tbcir 

1 a 
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chftracter and situation tn M spiritual afFairs-^but 
when they travel from spiritual to temporal concerns 
—when they quit the af&irs of the other, and loofe 
only to the concerns of this world ; when they in- 
terfere in politics above, or tn elections below, then 
that character, which directs their influence in the 
^leHcal function, unfortunately follows them into 
,thett temporal concerns. If they aire disappointed, 
they cannot brook it. — ^They hwe f)een taught to re- 
gard mankind as persotfs whom they »re to govern 
^t their pteasare— they are inrcsa^ble of smoothing 
Ibe matter over, as men, more accustomed to the 
ordinary a>ncem3 of life, are; and their spiritual 
fover uniformly foflows tbem into temporal concerns, 
if^y aref imprudent enough to mix in them, thh 
48 touched by the history of the world, in all agesS ; 
it IS vouched peeulrafly by the history of this 
country. Who ever heard of Sherlock or 3Lowtfa 
interfering in such tnat tiers ? No ! They were en- 
abled to move this world at their pl^uufe, because 
their lives were spiritual and holy. Who has not 
:|ieard that Wolsey and Laud' were of 2t different 
character and description ? The SE,gtf et Kex meus 
of Wolsey, and the violence of Laud, against (he 
privileges of the people^f England^ are equally to be 
collected from that witf^, wise^ and just maiim to 
,wbi^ I have alluded. Such is the situation df the 
persp08 conoemed.*— Grentlemen^ it does not sigf- 
lufy whettier the scene is in the world at large, or 
in the goonfaf of Qieroarvon ; whether it is tcans^ 
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acted in the palace of Whitehall, or in the church- 
yard of Bangor ; — the same causes, in the h^nd of 
the Supreme Being, directing this world to its good^ 
will always produce the same effects ; and I cannot 
account for the Bishop not having accepted of this 
moderate, of this attentive, of this happy propo- 
sition (I might almost say, if it had been accepted} 
of the Deputy Registrar, but that b^ had deviated, 
from what he does not, I am sure, often deviate 
from, — from spiritual to temporal concerns ;— that 
he had forgot the concerns of that pure arid hurhble 
religion, of which he is an eminent pastor, and that 
he had been drawn aside by the peculiar interests of 
friendship, by the strong ties of connexion, or by 
something else, in order to act in the manner which 
I have described to you. 

In fact, the resignation has not bei^n made at all \ 
and the transactions, which I am about to relate, 
will show the reasons why it has not been made, and 
will prove, that it was not possible to have been 
made with safety. Mr. Grindley found, the Bishojp 
had become hostile to hini ; he foupd, he was no 
longer safe in resigning it into hands, that could not 
legally accept the resignq,tion j he found, he c^uld 
not have that confidence, which would have iaken 
place, if it had hcen left to his own freedom and 
-choice ; and that, after he had resigned into the 
•hands of a minor, he would, in point of law, have 
retained all the responsibilities of the office, without 
being, in fapt, in thcj oftce, to discharge tUe dujties ^ 
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—Therefore it is, be has not resigned the office. But 
the transaction which I am about to state to you^ and 
I am now com^ to the real question in the oaus$ 
(though I humbly thinks under his Lordship*s du 
Tection^ that nothing I have said is irrelevant) — the 
transaction I am ^bout to ^tate to you^ will unfold 
the whole. 

between the fourth and the eighth of January 
1796^ which you see was a motith previous to the 
term of the proposed resignations these transactions 
took place.— pFirst of all^ the Bishop^ in the absence 
of Mr. Orindley^ the Peputy K^^istrar^ sent for the 
seals; and he obtained one seal, I think the other 
seal Mr. Qrindley's clerk had not in his possession^ 
and it was not deIivered.-^This was intimated to Mr, 
Grindley ; and Mr. Grindley, imagining that thQ 
Bishop, having obtained pne seal, niight possibly 
attempt to obtain the k^ys ; he, therefore, being at 
that time in Anglesey, wrpte to his clerk to bewane 
not to give the Bishop the key pf the office if he asked 
for it, The Bishop did ask for it ; and was refuseid. 
i!--Upon the 7 th of January, Mr. Grindley returned, 
and found that his office hac} been broken into. — He 
ascertained^ as I shall prove, from the gishop's own 
mouth, that the Bishop had given directions tp break 
0pen the window pf the <^ce, to take th^ locks off 
the door, apd pi^t on oth^r locks.--rrIn this situation* 
Mr. Grindley fpqnd himself, respecting an officii, 
fof the duties of which he^ was legally responsible ^ 
for he 13, both in law and in fact, Deputy Registrar 
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wbA has been so from the year 1 792, down to, the 
[u-esent time^ without any attempt to cast a slur on 
hi8 character in the discharge of his duties. 
. Gentlemen^ I come now to the principal facts ; 
and I can assure you I will act in the spirit which I 
professed at the outset. I wish to state every thing 
candidly to you ; I Iiave nothing to hold back. I 
do not mean to say that^ upon every occasion, it is 
possible to justify persons in their transactions for 
ipoderation and for prudence; and yet I thinks / 
\yben you examine the transactions of Mr, Grindley, 
jyu will see, under all the circumstances^ that they 
were neither immoderate nor imprudent. — Mr. 
Qrindley^s o^r of resignation had been sco^d at, 
and rejected* — He had been treated in such a way 
as to make it natural to suppose that he would b^ ex- 
posed as a culprit^ in the discbarge of his duty, to 
the whole community to which that duty appertains* 
He found, that it was essentially necessary for him to 
know in what state the muniments and archives were, 
which he alone had a right to Uie possession of. — He 
found the means of entrance debaired, and, there- 

R 

fore, determined to get admission to thQ o$ce; 
and, haying got admission, he determined to main*- 
^in himself in the possession of it, as he had a full 
right to do. ^^ 

In the morning <rf tne 8th oJf January, Mr. 
Grindley went to the oijice, with the iB/dms of get- 
ting admittance into it. — ^You will ob>epve, thaJi th© 
firgt attempt to get possession of th.e office had becju 
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on the part of the Bishop. — ^You will always r«oJlecf ,^ 
that the Bishop has no earthly right to the possession 
of the muniments of that office^ as long as the R6^ 
gistrar properly discharges the duty of the ofRce.«~r 
He has no right to keep the Registrar out o£ hii 
office, but the Registrar has a right to keep pXl mttiy 
kind out of it^ except those who come upotl business^ 
and except the Bishop when he comes in the dis* 
charge of his duty as ^Bishop of Bangor.— -Mk 
Grindley imagined, from the violence that had taketi 
place before, that is to say, from the violent breaks 
ing into the office originally, and from the offer of 
compromise on his part, and even of resignatioxij^ 
being wholly rej^ted, he imagined, and it was na- 
tural so to imagine^ that force would be opposed t4 
force, when he once got possession of his office ; an4 
thferefore, undoubtedly, Mr. Grindley went prd- 
vided, so as to secure himself against the possibility 
of th$t force depriving him of his olEpe.-^Gentle- 
men, I insist, that when he was in possession of hi^ 
office, he h^^d a right so to do. All this will be 
proved— I say It will b^ proved : because I know Mr. 
Grindley, who is the first witness, \s a person be-^ 
yond the suspicion of not acting agreeable to hi9oath/ 
—The oath is, *• that he shall, speak the t^uth, th<^ 
whole truths and nothiqj^bj^t the trut^/*«-It has; 
been uniformly eipoufidedj that a person, who does 
not speak the whole truth in a court of j ustice, is tta^ 
crimthalas he ^ho speali;s a direct falsehood.r-I ^M 
myself bound in duty atf/i in eonaci^iicej. as m advo* 



eaie, to state to yoo the whole truth ; and Mr. 
Grindfey is a man of that oonscience, that he \vil| 
.^peak the whole truth in the manner in which th^ 
thing hdpj)ened. It will then be for you to judge, 
under all the circumstances ; ;and I think that, what-^ 
ever opinion you may form with regard to Mr, 
Grindley's rashness in his manner of getting posses*, 
sion of the of^ce, and his determination to maintain 
possession of it, you will be convinced, that the Bi- 
^op at2d those indicted, were in fact guilty of a riotv 
for endeavouring to get possession of it, and coming 
and interrupting him in the manner I shall describe 
0iid prove. 

Mr, Grindley went with pistols in his pocket ; hnk 
|t will be proved, these pistols were unload€d.'^-^6W, 
I can assure my friends (whatever gestures they may 
make) that I am not in the least afraid of this fact.-^ 
\ say, his going mth unloaded pistoU, proves, that 
he had, in regard to getting possession of the office^ 
no intent of offence whatever. — ^He took powder ftnd 
shot^ with which, when he got possession, he loaded 
his pistols— which proves that he was determined, 
being in peaceable possession of his office, to main-- 
tain that possession ; and I contend, that the De- 
l^uty Registrar of the diocese, under the circum- 
stances J state, had a right so to do,-^I say, that 
f very argume?^t, every fact which applies to the caae 
(4 a mati*8 own house being his castle, applies to this 
pase.— rMr. Grindley, after he had opened the outer 
<ioor ih the pordks in order to prevent any riot, and 
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for the purpose of intimidation, threatened one of 
the persons who came from the Bishop's hoase to. 
interrupt him, with an unloaded pistol ; for it will 
be proved, that the pistols were loaded at a subse- 
quent time. After this first attempt to disturb hun, 
tliere was a considerable interval ; and during this 
interval Mr. Grindley got into the ipner door. Mr. 
Grindley being thuB in the ofHce, the Bishop and 
various of his servants arrived. — ^The Bishop hollow- 
ed with a voice so loud (as will be proved to you) 
that Mr* Grindlt^y did not know it ; his passion was 
ao vehement, that it was absolutely impossible to dis- 
tinguish his voice. — The moment Mr. Grindley 
knew it was the Bishop, he said he had no objection 
to the Bishop's being let in, and he desired his ser* 
vants quietly and peaceably to retire to a further 
oorner of the room* — Mr. Grindley then came for^ 
ward, and said, that whatever business was to be 
done, he was ready to dp it; that he considered 
himself as the legal of^cer, and he was then in tha 
^uiet possession of his office ; that, with regard (o 
his Lordship, he was perfectly willing he should como 
into the olfice, but he begged that his Lordship's 
boisterous and tumultuous conduct might cease. — ^I 
leally wish, rather that the witnesaes should describe 
what passed afterwards, than that \ shouId.<r^But 
instead of that tumultuous conduct ceasing, the Bi^ 
shop approached first to Mr. Grindley, afterwards to 
his servants, with threatening gestures, and with 
threatening words^ laying his haitfla qpofp thein ^ 
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tnd he was assisted by the four other persons indiot- 
(d^ who afterwards came into the office, whose ac- 
tions and words were precisely of the same kind and 
description. 

Genti^mcn^ one of the grounds of riot which you 
have to try, is this. That here was a person, legally 
entitled to the possession of his office, illegally forced 
from \hat office; he had taken possession of this 
office, and remained in the quiet possession of it.—* 
No w^ whether he did so in a itianner that a perfectly 
calm and unconcerned spectator may approve of, as 
an abstract case, I do not know ; but J am address^ 
ing myself to persons who have human passions ;^ I 
am addr^rig myself to Gentlemen, who know what 
huipan nature is ; ^nd I am sure, that in an outrage 
of this sort, committed after a voluntary offer of re« 
signation; auch as I have stated ; after a conduct so 
peaceable and qvAei^ even a worm, if trod upoo^ 
would, have turned again »t^Mr, Grindley had got 
quietly into the possession of his office, and then^ 
after a lapse of time, this office was again attacked 
in. (he riotous, tumultuous, and extraordinary man* 
jier which the vyitnesses will state^ but which I 
forbear detailing, because, in the first place, it is 
^unnecessary for your understanding the cause, and 
In the next . place, it is painful for me to state tL 
This disturl^nce went on a considerable time, and 
pt last it ended only by persons, whose sex and cha^ 
racter I have too gr^t- a respect for, to introdaoe 
them intQ the cause^ more than just to say, that bj 
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the intervention of Mrs. Warren and two ladies^ the 
Bishop was at last quieted from his passion^ and 
withdrawn from the riot. There the business ended. 
Gentlemen, this is the case which you have to try j 
and I think I can venture to say, that if the facts 
are proved in- the manner I have described^ ntid 
I take upon me to saf I have stated them most cor- 
rectly, it is impossible for you not to find a verdict 
for the Prosecutor. 

Gentlemen^ it would be in vain, and an absurd 
thing in me, to detain you with any particular ad<» 
dress to yourselves. I have the honour of knowing 
hardly any of yon personally, although ampng the 
Jury there are some gentlemen whom I have had aii 
opportunity of seeing in another scene i^ life. I 
know your characters, and J know that however you 
may feel yourselves bound to protect the ministers of 
our church, though I think this prosecution caii 
have no effect upon any but the particular church- 
men engaged . in this transaction, that you will yet 
j^rd yourselves against deviating from those prin- 
eiples according to which you are bound to act, and 
that you will find according to the evidence. 

Gentlemen, there is no principle implanted in 
Ihc human mind, stronger than the sympathy which 
we feej for the situation and sufferings of persons o^ 
high, rank and condition : it is one of those prinl 
dples that bind society together ; and is most 
admirably infused into our nature, for the purH 
poses of good gqvernmei^t^ and the welUheing of 
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civil order. — ^But whatever the rank may be, that 
rank can never stand between a defendant and the 
proof of the fact, with a jufy of Englisbmefi. They 
know their duty too well : neither compassion, sym- 
patby^ nor any other principle, can possibly affect 
their minds,— ^Consider what is the peculiar situation 
of these Defendants ; reflect, that they are set apart 
by the laws of the land, and the regulations of the 
Christian religion, for the purpose of preaching th^ 
doctrines of Christ. Our law has been so peculiarly 
cautious with respect to their character, that- even 
when it empowers the civil magistrate to quell a riot 
by calling to his assistance every other member of 
the community, it peculiarly excepts, with women 
acid children, the clergy. I have brought before 
yoa persons of that description, who, instead of 
claiming an exemption from being called upon, 
have themselves been guilty of a riot ; for which 
they are justly amenabl2 to the laws of their country^ 



After the examination of the witnesses^ and the 
close of the Prosecutor's ease, Mr. Erskinb spoke as 
fallows t 
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My Learned F^riend, iii opemtig th« 
case on the part of the Prosecution, has, from per* 
fional kindness to me, adverted to some successful 
exertions in the duties of my profession, and par* 
ticulafly in this place. It is true, that I have been 
in the practice of the law for very many years, and 
tnope than once, upon memorable occasions, in this 
Court ; yfet, with all the experience which, in that 
long lapse of time, the most inattentive man may 
be supposed to have collected, I feel myself wholly 
at a loss in what manner to address you. I speak 
unaffectedly when* 1 say, that I never felt myself in 
so complete a state of embarrassment in the course of 
my professional life ; — indeed, I hardly know how to 
collect my facalties at all, or in what fashion to deal 
with this most extraordinary subject. When my 
Learned Friend, Mr. Adam, spoke from himself^ and 
from the emanations of as honourable a mind as ever 
was bestowed upon any of the human species, I 
know that he spoke the truth when he declared his 
wish ta conduct the cause with all charity^ and in 
the true spirit of Christianity. — ^But his duties were 
scarcely compatible with his intentions ; and we sbsll^ 
therefore, have, in the sequel, to examine how 
much of his speech was his oum candid address^ pro^ 
ceeding from himself i and what part of it may be 
considered as arrows from the quirer of his CuBiCT* 
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—The cause of the Bishop of Bangor can suffer no- 
thing from this tribute, which is equally due to 
friendship and to justice:— on the contrary, I 
should have thought it material, at any rate, to ad« 
vert to the advantage which Mr. Grindley might 
otherwise derive from being so represented, — I 
should have thought it right to guard you againdl 
blending the Client with the Counsel. — It would 
have been my duty to warn you, not to confound 
the one with the other, lest, when you hear a liberal 
and ingenuous man, dealing, as he does, in humane 
and Qonciliating expressions, and observe him with 
an aspect of gentleness and moderation, you might 
be led by sympathy to imagine that such were the 
feelings, and that such bad been the conduct, of the 
man whom he represents*^. — ^On the contrary, i 
have DO difficulty in asserting, and I shall call upoa 
his Lordship to pronounce the law upon the subject. 
That you have before you a prosecution, set on foot 
without the smallest colour or foundation — a prose* 
fiution, hatched in mischief and in malice, by a man, 
who is^ by his own confession, a disturber of the 
public peace; supported throughout by persons who, 
upon their bwii testimony, have been his aocom- 

* No observatioa can be more just than this,— -It is the most 
connunmate. axt of an advocate^ when he knows that an attack h 
likely to be made upon his Client for tart>ulence and malice^ to 
inake the Jury thinks by his whole speech and demeanour, that 
mildness and justice were his characteristics ; and Mr. Adam ap- 
pears, with gttal ability, to have fulfilled this duty, : 
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pltces> and who are now leagued wilh him in a con* 
spiracy to turn the tables of justice upon those, who 
came to remonstrate against their violence, who hc>« 
nestly^ but vainly, endeavoured to recall theni to a 
9ense of their duty, whose only object was to preserve 
the pubiicf peace^ and to secure even the sanctuaries of 
religion from the violation of disorder and tumult. 

What then is the cause of my embarrassment ?—*• 
It is tl^is. — In the ejttraordinary times in which we 
Eve ; amidst the vast and portentous changes which 
have shaken, and are shaking the world ; 1 cannot 
help imagining, in standing up for a Defendant 
against such Prosecutors, that the religion and order, 
under which this country has existed for ages, had 
been subverted ; that anarchy had set up her stand- 
ard ; that misrule had usurped the seat of justice^ 
and that the workers of this confusion and uproar 
bad obtained the power to question their superiors, 
and to $ubject them to ignominy and reproach, for 
venturing only to remonstrate against their violence, 
and for endeavouring to preserve tranquillity, by 
means not only hitherto accounted legal, but which 
the law has immemorially exacted as an inj>is?£n*« 
SABLE Duxr from all the subjects of this realm. 
Hence, it really is, that my embarrassment arises ; 
and, however this may be considered as a strong 
figure in speaking, and introduced rather to cap- 
tivate your imaginations,, than gravely to solicit your 
judgmentsf yet let me ask you. Whether it is not 
the most n;atural train of ideas that can occur to any 
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rmxiy who has been eighteen years in the prafession^ 
of the English law ? 

In the first place^ Gentlemen ^ Who arethepar-* 
tics prosecuted and prosecuting ?— -What are the re^i 
lations they stand in to each oUier ? — ^What are the 
transactions^ as they have been proved by them-* 
i$elves ?— What is the law upon the subject ?— and. 
What is the. spirit and temper, the design and pur*- 
pose pf this nefarious prosecution ? 

.The parties prosecuted are, the Right Keverend 
Prelate, whose name stands first upon the Indict- 
ment, and three ministers and members of his 
church, together with another, who is added (I 
know not why) as a Defendant.— -The person proi-* 
scouting \%^(hjow shall 1 describe himPJ — ^For sorely 
my Xjearned Friend could not be serious, when he 
9tated the relation between this person and the' Bi- 
shop of Bangor .-^He told you, most truly,, which 
i^enders it less necessary for me to take up your time 
upon the subject ; — that the Bishop is invested with 
a very large and important jurisdiction — that; by th© 
ancient laws of this kingdom, it extends to many of 
the most material objects in civil life ; that is, has 
the custody and recording of wills, the grtoting of 
administrations, and a jurisdiction over many othe^ 
rights, of the deepest moment to the personal pio-* 
party of the King's subjects.— He told you, also, 
that all these complicated authorities, subject onljjs 
to the appellate jurisdiction of the MetropoIit|tn> are 
wi^ed in the Sishop.T-To which he ipight bavft 

yoL. I. j^ 
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added fand ttoutdf no doubt, if kis came would have 
admitted the addition), that th« Bishop himsbi^f, 
and not his temporary clerk, has^ in the eye of the 
l^, the custody of the reoords of his church ; and 
that he also is the person whom the law looks to^ for 
the due administration of every thing committed i6 
his p^re ;*-r-his subordinate officers being, of course, 
feqppnsible to him for the execution of what the law 
require^ at his hands^ 

Ai the King himself^ who is the fountain of alt 
jurisdictions, cannot exercise them himself, but only 
by substitutes, judicial and ministerial, to whoin^ in 
the various subordinations of magistracy, his execu* 
tive authority is delegated ; so in the descending scale 
of ecclesiastical authority, the Bishop also has his: 
tobordinates to assist him judicially, and who have 
again their subordinate officers and servants for the 
l^erformance of those duties committed by law to 
the Sishop hitnself ; but which he exercises through 
the various deputations which the law sanctions and 
eonfirmSt 

The Clonsistory Court, of which this man is the 
Iptepnty Registrar, is the Bishop's Coua^.-r-For the 
^Ifilment of its duties, the law has allowed him his 
(^^lanc^or and superior judges, ^ho have under 
^Qi, in the difierent eoclesiastica} divisions, • their 
mrrogaies^ w^o have dgain their various subordt« 
nates ; the lowest, and last, and k(ist qf whom, is 
the Prosecutor of this Indiptment ; who nevertheless 
considers the cathedral chnrch of Bangor, and the 
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Court of the Bishop's see, as his own castle ; and 
who, under that idea, asserts the possession of it, 
even to the exclusion of the Bishop himself, by vio- 
lence and armesd resistance ! — Do you wonder now. 
Gentlemen, that I found it difficult to handle this 
preposterous proceeding? — ^The Registrar himself 
(putting deputation out of the question) is the very 
lowest, last, and least of the creatures of the Bishop's 
jurisdiction ; without a shadow df jurisdiction him-^ 
self, either; judicial or ministerial. — He sits, indeed, 
amongst the records, because he is to register the 
acts which are there recorded ; but he sits there as 
an officer of the Bishop, and the office i#held under 
the chapter part of the cathedral, and within its con- 
secrated precincts, where the Bishop has a jurisdrc^ 
tion, independent of all those which my Friend has 
stated to you — a jurisdiction, given to him by many 
ancient statutes, not merely for preserving that tran- 
quillity which civil order demands every where ; but 
to enforce that reverence and solemnity, which yeli-. 
gion enjoins, within its sanctuaries, throughout the 
whole Christian worlds 

Much has been said of the Registrar's freehold in 
his office 5 — but the term which he has in it — viz^ 
for life — arose originally from an indulgence to the 
Bishop who conferred it ; and it is an indulgence 
which still remains, notwithstanding the restraining 
statute of Elizabeth.-«-'rhe BishofA's appointment of 
a Registrar is, therefore, binding upon his successor ; 
•"-but how binding ?— Is it binding ta exclude the 
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future Bishop from his own cathedral ? — ris it true, 
as this roan preposterously supposes, that, because 
he chooses to put private parsers of his own, where 
no private papers ought to be; — because he thinks fit 
to remove them from his own house, and put them 
into the office appointed only for the records of the 
Public— rbecause he mixes his own particular accounts 
with the archives of the dipcese — that therefore, 
forsooth, he has a right to oust the Bishop from the 
offices pf his own Court, and, with pistols, to resist 
l)is entrance, if he comes even tq'enjoin quiet and de- 
cency in his church ? — ^Surely Bedlam is the propen 
forum to se^Ie the rights pf such a claimant. 

The Bishop's authority, on the contrary, is sa 
universal throughout liis diocese, that it is laid down 
by Lord Coke, and foUowed by all the ecclesiastical 
writers, down to the present time, that though the 
freehold in every church is in the parson, yet that 
freehold cannot oust the jurisdiction pf the Ordinary, 
who has a right, not merely tp be present to visit the 
conduct of the incumbent, hut to see that the church 
is fit for the service of religion : and so absolute and 
paramount is his jurisdiction, that no man, except by 
prescriptip?!, can even set up or take dpwfi a monu- 
ipent, without his license ; the consent of the parson., 
though the freehold \s in him, being held not to be 
sufficient. The right, therefore, conferred by the 
Bishqp on the Registrar, and binding (as I admit it 
to be) upon himself and his successor, is the right to, 
pjerform the functions of the office, and tp receive 
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the legal emolutnetits.-i^The Registrar riiay also ap- 
point his Deputy, but not in the manner niy Learned 
Friend has affirmed ; for the Registrar can appoint 
no Deputy without the Bishop's consent and appro^ 
bation* My Learned Friend hds been also totally 
misinstructed with regard to the late judgment of the 
Court of King's Bench on the subject.— ^He tvaS not 
concerned in the motion ; and has only his f-eport 
of it from his Client. — Mr. Grindley was represented 
in that motion by a Learned Counsel, who nolv as- 
sists iT>e m this Cause, to whom I desire to appeal.— 
The Court never pronounced a syllable which touched 
upon the controversy of to-day; on the contrary,' its 
judgment was wholly destructive of Mr. Grindley's 
title to be Deputy — for it held, that the infant, and 
not his natural guardian, had, with the Bishop's ap- 
probation, the appointment of his Deputy ; whereas 
Mr. Grindley was appointed by his father only^ and 
not by the infant at all, which my friend well knew^ 
and, therefore, gave parol evidence of his possession 
of the office, instead of producing his appointment, 
which would have been fatal to his title : and the 
reason why the Court refused the mandamusy was, 
because Mr. Roberts, who applied for it, was not a 
legal deputy. It did not decide, that the Proseci^tor 
ivas the legal officer, but only that Mf • Roberts tvas 
not ; and it decided that he tuasnot^ because be had 
only the appointment of the infant's father, which 
was, by the bye, the only title which the Prosecutor 
had himself : and although the in&nt waa a lunatic, 

K 3 
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and oould no longer act in that respect for hiniself, 
yet the Court determined that hts authority did not 
devolve to the father, but to the Court of Chancery, 
which has, by law, the custody of all lunatics. 
' This judgment was perfectly correct, and supports 
my proposition. That the Prosecutor was a mere 
tenant at will of the Bishop. — The infant can^ indeed^ 
appoint his Deputy, but not tx necessitate ret, as my 
Friend supposes ; on the contrary, he will find the 
reason given by the Court of King's Bench, as far 
back as the reign of Charles the First, as it is re* 
ported by that great magistrate, Mr. Justice Croke. 
It is there said^ that an infant can appoint a deputy, 
because tlie act requires no discretion, the approbation, 
which is tantamount to ihe choice, being in the bishop, 
•—The continuance must, therefore, in common 
sense, be in the Bishop also ; for otherwise^ the in-* 
fant having no discretion, a proper person might be 
removed indiscreetly, or an improper person might 
never be removed at all.— I maintain, therefore, on 
the authority of the ancient law, confirmed by the 
late decision of the Court of King's Bench, in this 
veri) case, that the Prosecutor, who is so forward to 
maintain a privilege, which he could not have main- 
tained, even if he had been Judge of the Court, and 
Chancellor of the Diocese, had, in fact, no more 
tide to the office than I have. — ^He tells you, him- 
self, that he never had any appdntment from the 
infant, but from the father only, with the infant's 
and the Bishop''43 approbation ; in other words, he 



1[*ttE BI8II0I' OF BiU7Q0K« iSf 

yksLS the deputy de fatto : but^ as soch^ I assert ho 
was a mere tenant at will ; and^ oonsequetitljr^ (n^ 
came^ to all intents and purposes, a private man^ 
from the moment the Bishop signified his d^toDii^ 
pation to puttm end to his office ; and that^e K* 
l^op had signified his determination before the trans^ 
action in question, Mf . Oripdley has distincdy ad^ 
mitted also* 1 thought, indwd, I should be more 
Ukely to get that truth from him, by fponcealing 
from him th^ drift pf my es^amiuation ; and he^ 
Iherefore, swore, most, eagerly, that the Bishop di4 
not ofier him the key at the palace ; but that, oti 
the contrary, he had told him distinctly, that he was 
no longer in the office. He says, besides, that thp 
Bishop expressed the sam<s determination by a letter ; 
%n answer to which he had dedar^ his resolution to 
hold it till the year expired. — I say, ther^fore^ th&t 
thei Prosecutor, at the time in question, was not 
Deputy Registrar, and that, the infant being a }u^ 
natic, the Bishop had a right to give charge of the 
office till another was duly appointed. — This poin^ 
of law I will put on the record^ if my Friend de-* 
sires it. 

But why should I ^exhaust myself with this colla- 
teral matter ;' sini^, in my view of the subject, Ifc 
sigilHies^f^^ftifig to the question We have to consider ? 
It sigisiMes not a farthing to the principles on wh)ph 
I presently mean to rest pny defence, whether he was 
an usurper, or the legal deputy^ or the ii^t hiftif 
self with his patent in his hand.. 

K 4 
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Let us t)ow> therefore, attend to what this nrati 
did^ whatever character belonged to him ••—This is 
prindpdly to be coHected from the Prosecutor's own 
testimony, which is open to. sctveral observations. 
My Learned Friend, who stated to you in his ab*. 
senoe, the evidence he expected from him, explain- 
ed, with great distinctness, the nature and obligation 
of an oath ; and, speaking from his own honest sen- 
sations, and anticipating the evidence of his Client,, 
from the manner he would, as a witness, have deli<^ 
vered his own, — ^he told you^ that you would hear 
from him, a plain, unvarnished statement — that he 
would keep back from you no circumstance, nor wish 
to give a colour to any part of the transaction.— 
What induced my Friend to assure us, with so much 
solicitude, that his witness would adhere so uni- 
formly to the truth, I cannot imagine, unless he 
thought that his evidence stood in need of some re- 
commendation. — All I can say is, that he did not in 
the least deserve* the panegyric which was made upon 
him, for he did not give an unvarnished statement of 
the very beginning of the transaction, which pro- 
duced all that followed.— I asked him. Whether, in 
refuaing the key, he did not mean to keep an ex- 
clusive possession of the office, and to prevent the 
Bishop even from coming there ?-— But, observe how. 
the gentleman fenced, with this plain question — ^^ 1 
^^ did not,'* he said, ^' refuse him the key, but only lest 
'^ h^ should Cake possession.** — I asked him again> " If 
'^ he did not positively refuse the key ?"— and desired 



1»B BISHOP OP BANOOB. 132 

the ansneer to be taken down.-^At that motnent my 
frieixi^ Mr. Manly, very seasonably interposed, as 
such a witness required to be dry-nursed ; and at last 
he saidj ^^ Ok^ the hey was includedj*^ 

The ^shop^ therefore^ was actually and wilfully 
(excluded wholly from the office. For, notwith* 
standing Mr. Grindley's hesitation, Mr. Sharpe, who 
followed him, and who had not heard his evidence, 
from the witnesses being kept apart y swore distinctly 
AND AT ONCE, that the key was taken from Dodd^ 
because Grindley thought he would let the Bishop 
bave it ; and the witness said further — (I pledge my^^ 
self to Ms words)— ^^^ IT wASi therefore, dbli« 

YERBD INTO MY CUSTODY, AND. I REFUSED IT TO 
THE 3lSH0P— ^I DID SO BY Mr. GrINDLEy'S DI- 
i^CTION, UNDOUBTEDLY." 

The very beginning of the transaction, then, is " 
the total exclusion of the Bishop Jfom his own courts 
hy a person appointed only to act as Deputy, by his 
own consent, and during his own will; which wiLit 
he had absSlutely determined before 4he time in ques^- 
tion. I am, therefore, all amazement, when it 
shoots across my mind> that I am exhausting my 
strength in defeftiding the Bishop ; because, most 
undoubtedly> I should have been Counsel for hdm as 
a Prosecutor, in bringing his opponents to justice.— - 
According to this new system, I would have the 
JuDOBs take care how they conduct themselves. 
The office-keepers of the records of the Courts at 
Westminster, are held by patent j even the Usher's 
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fAoce of the Court of King's Bench is for life } Ills 
too ii allowed to appoint his deputy, who is the Riaa 
that puts wafers into our boxes, and papers into our 
drawers^ and who hands uft our letters in the deft of 
a stick.— ^But, nevertheless^ I would have their 
liOrdships take care how they go into the Court of 
King's Bench, which, it seems, is this man's castle. 
•~Tf Mr. Hewit were to make a noise and disturb the 
Court, and Lord Kenyon were to order him to be 
pushed out, I suppose we should have his Lordship 
at the next assizes for a riot. — Suppose any of the 
Ju(}ges wished to inspect a record in the Treasury 
Chamber, and the clerk should not only refuse the 
My> but maintain his possession with pistols ; woeld 
any man in his senses argue that h was either indict- 
able or indecent to thrust him out into the street ?— f 
yet, where is the difference between the attendants 
on a court civil, and a court ecclesiastical ? Where 
is the difFerence between the Keeper of the Re- 
cords of the Court of King's Bench, or Common 
Fleas, and the jRe^istrar of the Consistory of Ban* 
gor ? 

To all this I know it may be answered. That these 
observations (supposing them to be well founded) 
only establish the Bishop's right of entry into his 
office, and the illegal act of the Prosecutor in taking 
an exclusive possession ; but that they do not vtn« 
dicate the Bishop for having first taken off the lock 
in his absence, nor for afterwards disturbing him in 
the possession which he had peaceably regained; that 
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the law was open to him^ and that his personal inter^ 
ierence was illegal. 

To settle this pointy we must first have recourse 
to facts^ and then examine how the law applies to 
them. 

It stands admitted, that though Mr. Orindley 
knew that the Bishop had determined his will, and 
had insisted on his surrender of his situation^ which 
he never held but by the Bishop^s sufferance, he 
absolutely refused the key, with the design to ex- 
clude him from the ofEce. — ^It was not till then, that 
the Bishop, having no other means ^f access, order* 
ed the lock to be taken ofF, and a qew key to be 
made.-^Now, whether this act of the Bishop^s wa^ 
legal or illegal, is wholly beside the question — ^his 
liOrdship is not charged with any force or illegality 
on that account ; he is not accused even in the 
Counsel's speech, with any impropriety in this pro- 
ceeding, except an intrusion into this imaginary 
castle of Mr. Grindley.— It is admitted, in short, 
that the Bishop took a possession altogether peace^ 
able. 

His Lordship then, having ^removed the Deputy 
Registrar, without due authority, if you please, and 
being (if you will, for any thing which interests my 
argument) in possession, contrary to law, let us see 
what follows. — And in examining this part of the evi- 
dence, upon which, indeed, the whole case depends, 
I am not driven to the common address of a Counsel 
for a Defendant in a criminal prosecution ; I am not 



140 MK. ERSItlMB's SfBBCH FOR 

> < 

obliged to entreat you to suspend your judgments tilt 
you hear the other side — I am not anxious to caution 
you to withhold implicit credit from the evidence, till 
the whole of it is before you. — No, Gentlemen — I 
am so far from being in that painful predicacifient, 
that though I know above half of what you have 
heard is not true ; although I know that the trans* 
action is distorted, perverted, and exaggerated in 
every limb and member ; yet I desire that you will 
take it as it is, and find your verdict upon the found- 
ation of its truth. — ^Neither do I desire to seduce 
your judgments, by reminding you of the delicacy 
of the case.-— My Friend declares he does not know 
you personally, but that he supposes you must have 
a natural sympathy in protecting ^ person in the 
Bishop's situation against an imput^ation so extremely 
inconsistent with the character and dignity of his 
order. — It is natural, as decent men, that you 
should ; and I, therefore, willingly second my Learn- 
ed Friend in that part of his address. — I solemnly 
conjure you also to give an impartial judgment — I 
call upon you to convict or acquit, according to 
right and justice. — God forbid, that you should not ! 
—I ask no favour for my Client because be is a 
prelate, but I claim for him the right of an Englisih 
subject, to vindicate his conduct under the law of 
the land. 

The Bishop, then, being in peaceable possessions, 
what is the conduct of the Prosecutor, even upon 
his own confession ? — ^He sends for three men ; two 
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of whom he calls domestics ; one of them is his rfo- 
mestic blacksmith, — ^He comes with theAi^ and others, 
to the office, with pistols, and' provided with 
POWDER AND shot. — ^Now, quo atiimo did they 
come ? — ^I was really so diverted with the nice dis- 
tinction of Mr. Grifldley, in his answer to this ques- 
tion, that I could scarcely preserve my gravity.— 
He said, *^ I came, it is true, with pistols, and with 
^-^ powder and shot, to take possession ; but-^mark— - 
^f I did not load my pistols in order to <a^e possession 
" — rl did not load them till qfier I had it, and then 
^f only to keep the possession I had peaoeably taken/* 
-r-This w^uld be an fidmirable defence at the Old 
Bailey .-^A man breaks tnto my hottse in the day, to 
rob me of my plate ♦•'—(this is but too apt a quota- 
tion, for so I lost the whole of it)-r-But this felon is 
a prudent man, and says to hitnself-^I will not load 
my fire-arms till I have got into the house and taken 
the plate, and then / unll load them, to defend myr 
self afi^nst the owner^ if I am discover^.' — ^This is 
Mr- Grindley*s law ;— and, therefore, the moment 
he had forced the office, he loaded his pistols, and 
called aloud repeatedly, that he would blow out the 
brains of the first man that entered.— ^-A pistol had 
hefore been held to the breast of one of the Bishop's 
servants ; and things were in this posture when the 
Bishop came to the spot, and was admitted into the 
office* — The lock which he had affixed he found 

' ♦ It seems Lord Erskine*s house, in Serjeant's Inn, had been 
recendy l}rQken open^ aud bis plate all stolen. 
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taken ofF^ the doors forced open, and the apartment 
occupied by armed men^ threatening violence to all 
who should oppose them. 

This is Mb. Grindley's own account. — ^He 
admits^ that he had loaded his pistol before tfie JSt- 
shop came ; that he had determined to standi vi ei 
armis, to maintain possession by violence^ and by 
death if necessary ; and that he had made that open 
declaration in the hearing of the Bishop of the dio- 
cese. — ^Perhaps Mr. Grindley may wish, hereafter^ 
that he had not made this declaration so public ; for, 
whatever may be the Bishop's forbearance, yet the 
criminal law may yet interpose by other instruments, 
and by other means. — Indeed, I am truly sorry to 
be discussing this matter for a Defendant in July, 
which ought to have been the accusation of a Prose^ 
color six months ago, if the public peace of the realm 
had been duly vindicated. 

The Bishop, then, being at the door, and hearing 
his office was taken possession of by force, and by 
the very man whom he had displaced, the question 
is. Did he do more than the law warranted in that 
conjuncture ? — ^I maintain, that, from over-forbear- 
ance, he did much less. — If in this scene of disorder 
the rqpords of the diocese had been lost, mutilated, 
or even displaced, the Bishop, if not legally^ would 
at the least have been morally responsible.— It waa 
his duty, besides, to command decency within the 
precincts of his church, and to remove at a distance 
i^om it all disturbers of the peace«*~AQd whittj* after 
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alt^ did the Bishop do ? — ^He walked up and down^ 
remonstrating with the rioters, and desiring them to 
go out, having before sent for a magistrate to act 
according to bis discretion. — It is true, Mr, Grindley 
worked himself up to say, that the Bishop held up 
his fist so (describing it) ; but, with all his zeal, he 
will not venture to swear he did so with a declaration^ 
or even with an appearance, of an intention to strike 
bim.-^The whole, that he (^n screw up his con- 
science to, is, to put the Bishop in an attitude* 
which is contradicted by every one of his own wit- 
nesses — who all ^9y9 that the Bishop seemed much 
Surprised, and walked to and fro, saying, ^^ This in 
fine work P'-^and moving his hands backwards and 
forwards, thus (describing it). Does this account 
at all correspond with Mr. Qrindley*s ? or does k 
prove an attitude of force, or even an expression of 
passion ? On the contrary, it appears to me the 
most natural conduct in the world. They may fancy, 
perhaps, that they expose the Bishop when they im- 
pute to him the coninion feelings, or, ifyouplease> 
the indignation of a man, when all order is insulted 
)Q his presence, and a shameless outrage committed 
in the v^ry sanctuary which he is called upon, by 
the duty of his office, and the dignity of his station, 
to protect .-!-But is it required . of any man, either 
by human nature, or by human laws (whatever may 
be the sanctity of his character), to look at such a 
proceeding unmoved ? Would it have been wrong, 
Orindec^^t, if h? had even foscibly removed them? 
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I SAY, IT WAS HIS DUTY TO HAVB DONS SO, WHO- 

BTSJt WuB THE OFFENDERS ; whether the Deputy 
Registrar, the Registrar himself, or the highest man 
in the kingdom. 

To come at once to the point : I maintain, that, 
at the time the Bishop came to the door, at which 
very moment Grindley was threatening to shoot the 
first perscMi that entered, which made somebody say, 
** Will you shoot the Bishop ?" — I maintain^ at that 
very moment three indictable offences were com- 
mitting, which put ^very man upon the level of a 
magistrate, with regard to authority, and even pre- 
scribed a duty to every man to suppress them. In 
the first, there was an affray ; which my Friend 
did not define to you, but which I wilK-i-Mr. Ser- 
jeant Hawkins, transcribing from the ancient autho-^ 
rities, and whose definition is confirmed by every 
day*s practice, defines an aflTray thus : ^^ It is an 
*' affray, though there is neither actual violence nor 
^^ threat of violence, where a. man arms himself with 
^^ dangerous weapons in such a manner as will na-* 
^' turally cause terror ;" — ^and this was always an of- 
fence at common law, and prohibited by many sta-* 
tutes. 

Let us measure Mr. Grindley^s conduct, upon hia 
Qwn account of it, by the standard of this law, and 
examine whether he was guilty of an affray. He 
gertainly threatened violence i but I will throw him. 
in that, as I shall examine his threatening when I 
present him to you in the character of a rioter ^ — X 



tHB biSlHOP OR lUNGOR^ 146 

will suppose^ then^ that he threatened no violence ; 
yet he was armed with dangerous weapons in such a 
manner a^ would naturally create terror* — He telte 
you, with an air of triumph, that he brought the 
rms for that express purpose, and that he dispersed 
ose who came to disturb him in his castle* H$ 
as, therefore, clearly guilty of an affray* 
Liet us. next see what the law is, as it regards all 
e King's subjects, when an affray is committed* 
he same authorities say, — (I read from Mr* Ser-^ 
ant Hawkins, who collects the result of themj^ 
That any private man may stop and resist all per- 
sons engageJd in an affray, and remove them ; thai 
^ if he receive a hurt in thus preserving the peace, 
*^ he may maintain an action for damages ; and that, 
^^ if he unavoidably hurt any of the partiest offending 
'^ in doing that which the law both allows and com^ 
*^ mends, he may well justify it, for he is no ways in 
** fault." — Setting aside, therefore, the office and au*- 
thprity of the Bishop, and the place vvhere it wa? 
committed, and considering him only as a private 
subjfiQt, with no power of magistracy, he had a right 
to d(;>— not that wb.ieh he did (for injacthe did no^ 
thing) — he. had ^ right; to remove them by main 
force, and to call-: others to < assist in removing and 
spcuring them. The Bishop, ; bowev^r^ did neither 
of lb€^8#;things ; he /took a more regular course-^-he 
jent.fw !j| magistrate to preserve the peace-r-he had, 
ind^d^: sent for him before he came hii^self ; yet, 
i^tl^'would have you believe, that he wept thci^efbr 

TOL. I. L 
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an illegal puQ)086 — a» if any man who intended tio 
lence^ would send for a magistrate to witness tbfs 
commission of it. When the nuigtstrate came^ Mr* 
Crrindley thought fit to behave a little more decently 2 
and so far was the Bishop from acting with passion 
or resentment^ that when those about him were de« 
sirous of interfering, m^d offered their sttrvicea te 
turn them out, he said to them : ^^ No ! let the law 
'^ take its course in due season/' — ^His Lordship, by 
this answer, showed a greater regard tor peace than 
recollection of the law ; for the course of the law did 
warrant their forcible removal ; instead of which, he 
left the Prosecutor, with arms in his hands, in a 
possession, taken originally by force^ and forcibly 
maintained* 

Let us next examine if the Prosecutor, and his 
witnesses, were engaged in A kiot.— My Lewtied 
Friend will forgive me if I remind him, that there 
is one part of the legal ddSnition o( a riot, which he 
omitted. — I will, therefore, supply the omission 
from the same authorities. — " A riot is, where ^ree 
^^ persons, or more, assemble together with an tn- 
^^ tent, mutually, to assist one another i^nst anjr 
'*' who shall oppose them in the execution of some 
enterprise of a private nature, and afterwards ao» 
tually execute the same in a turbulent manner, to 
the terror of the people, whether the' act intended 
be legal or illegal/* But the same authortttea add 
Yeiy properly--^^^ It is clearly agreed, tiliat in every 
f^ riot there must be soiBe nwAi drpumstane^Sj either 
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^^ of it(t«id foroe atid violence, or of ah apparent 
** tending to strike terror into tlic people^ tecabse a 
" riot must always bi^laid m terroreTti populi J*' —This 
most important part of the definition of a riot, "vvKich 
thy Friend prudently omitted, points, directly and 
MitdlusWely 3 upoii the conduct of his own Client, and 
tomplttely escdludes mine. — The Prose(nitor, and bis 
i^nesseft^ did assemble mutually to support onb 
H^hoilier^ ftnd executed their purpose mih afms in 
iheir hAnds^ and tvith thteats and terror ; which con*- 
elusively constitutes a riot, whether he was Registrar, 
w liot, smd whatever might be his right of posses^ 
«i(MI,--iThe Bishop, on the other hatid, though he 
fiiigtit hdvd tio right to remove the Prosecutor, nor 
a^y light to po^ession, (3ould not possibly be a rioter, 
fof he CAthKt Uflthmi violence or terror, dr the means 
^either, and, if he had employed them, might law- 
IWUy bavre usied them against those who were em- 
pljG^ytng bMh. 

Let us now further examihe, whether I was right 
ki^ttldintisiming) thatther^was an aggravation, fVorti 
tb^ fluiB€ ^ere the ofience was committed, and 
Whidh ifitwtftd the Bish&p with a distinct chamct« 
mA tfuthdHty* 

By the statute of Edward th6 Sixth, if persons 
0*ra« tum'ultilously within the consecrated precincts 
fii the ^htifch, the Ordinary has not only a right to 
HfcprW* th«fifil, but he may etcomrhunicate the ofleri^ 
4«?S ; wtioai^e, besides, liable to a severe and ighoi 
filitltdtiit1$ithpdr^ piihii^r^m^ after a coj^viotidft oti 

L 2 
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indictment, even for an indecent brawling within thflft 
precincts of the church, without any act at all, which 
would amount to a riot or an affray. 

Let us then, for a moment, reflect, how these so^- 
Icmn authorities, and any possible offence in the Rch 
Verend Prelate, can possibly be reconcikd j and^ let 
us contemplate, also, the condition of England, if it 
be established as a precedent upon the fact before 
you, that he is amenable to criminal jurisdiction upon 
this record. — ^A riot may arise in the street, the mcv 
ment after your verdict is pronounced^ by persons 
determined to take and to maintain some possession 
by force. 1 may see or hear armed men threatening 
death to all who shall opfiose them ; yet I should not 
venture to interpose to restore the peace, because I 
cannot try their titles, nor examine to which of the 
contending parties the matter in controversy may be- 
long. — If this new doctrine is to be established, ask 
yourselves this question — Who will in. future inter- 
fere to maintain that tranquillity, which the magis- 
trate may come toso late to preserve, if the rein is 
given to disorder in the beginning ? Although danj- 
•gerous violence may be committing, though public 
order may be trampled down within his view, a wise 
man will keep hereafter within the walls of his own 
house. Though fearless of danger to his person^ be 
may yet justly fear for his reputation^ since, if; he 
only asks what is the matter, and interposes hi$ au* 
ihority or counsel, he maybe put by the rioters, 
IntQ an attitude of defiance^, and may be subjected t9 
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the expense and degradation of a prosecution ! The 
delicate situation of tiie Bishop^ at this moment cri- 
minally accused b^reyou^ is admitted; but it is 
hardly more, Grentlemen, than would attach upon 
persons of many other descriptions^ — ^The same 
situation would not be much less distressing to a 
Jadge, to a Member of Parliament, or to any of 
you. Gentlemen, iVhom I am addressing. — What 
would be the Condition of the Public, or your 
own, if you might be thus dragged to the Assizes 
as rioters, by the very rioters which yoqr duty bad 
driven you to ojfFend ? I assert, that society could 
not exist for an hour, if its laws were thus calcu- 
lated to encourage its destroyers^ and to punish itft 
protectors* 

Gentlemen, there is no man loves freedom better 
than I do; there is no man, I hope, who would 
mace strenuously oppose himself to proud and in- 
solent domination in. men of authority, whether pro- 
ceeding from ministers of the church, or magistrates 
of the state.— There is no man, who would feel less 
disposed to step beyond my absolutely imposed duty 
as an advocate, to support oppression, or to argue 
away the privileges of an Englishman.— I admit, 
that an Englishman's house is his castle ; and I re- 
collect and recognise* all the liberties .he ought to 
enjoy .-t— My Friend^ and I, are not likely to differ, 
as to what an Englishman's freedom consists in. 
The freedom that he and I love and contend for, is 
ti;H£ SAM£. It is a freedom that grows gut of, ^i]4 

J* 3 
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9UBds firm upon^ ^me i^AVf^t is a htuimm, vhi^di 
rests iif¥Xi the ancient institutions of oilr wise fem* 
fathersr-rit 10 a freedom whic^ ia wpt cmly oonsistenl 
T^itb, but which cannot exist without^ pofalic &s6m 
and peacor-^and^ above alt^ it is a freedom^ cemented 
by morals, and still more exalted by a reiienNioe to» 
religion, which is the parent of that eharity, hmM« 
nity, and mild character, which has fbrindd, for agw^i 
the glory of this country. 

Qentlemen^ my liCarned Friend takes notioe, that 
this cause has been removed from its pipaitive tm 
bunal, in order to he tried before you at Sbrewd^ury^ 
He tells you, he never s^w th? a£|davit that was the 
foundation of its removal ; which, however, \^e with 
great propriety supposes contained matter wbid) 
piade it appear to Lord I^nyon t6 be hia diUy tq 
withdraw the trial frpiq its prober forum iB Wales. 
*~But5 he is instructed by Mr. Qrindley to deny 
that any thing was done, either by himself, or any 
other person connected with liim, to prejiudipe that 
tribunal, ox the cpimtry which ws^ to supply xt^rr^Ji^ 
on the other hand> assert, that, upo:|^ the Bkiso* 
cutor's own ^dence^ greatfi^ injustice and fnaliee 
never marked any jt^dicial proceeding. I have in my 
hmi a book, (no ii^atter by whoisi written) circu* 
Jated industi^iously through all Ws^les^ to prejui^oa 
the publip mind upon tbe wry question bel!^Fe'you« 
But Mr. Grindiey, it aeiNns, ia sot ^sponaibte fcir 
the acts o£ this anonymous lihett^.— How ftr he i^ 
responsible^ it is for sqv to judge. It is for tov tct 



ttttfo^ bow it happsned tbat the au&of oC dni bod: 
dsottld have it in his power^ minolely t« narrate 
every ctrcumstanoe whidi Mr. Gririndley has himself 
bdeti svvearitig to ; and tbat he should hip^n^ he^^ 
sides^ to paint them in the very same colours^ and 
to swell them with the same exaggeratibh?^ with 
which they have been this ioiorning accompanied.-^ 
It will be for you to calculate the x^hdnees that ihoold 
bring into , the same book^ under inverted commas^ 
d long correspondence between the Bishop of Bangor 
and this very perscm. — Gentlemen^ he admits^ upoit 
his oath^ ^^ that he furnished the mat^Hals from 
^* whence that part of the work^ at leasts nifight 
^^ have reached the author ;" and from tbcnfce it will 
be for you to guess^ what share he had in the re- 
mainder.-— -All I know is, that from that time forward 
the Bi^op's character has been torn to pieces, tiot 
from this pamphlet alone, but by a pestilential bksf 
of libels, following one another ; so that it has been 
impossible to read a newspaper, without having an- 
nounced to us this miserable cause, and the in<}uiried 
forsooth to be instituted in ParlJament, which were 
to follow the decision. — Gentlemen, the same spirit 
pursues the cause even into this place, — proceeds 
ing from the same tainted source. — ^My Friend tern* 
pcrs his discourse with that decorum and respect for 
religion, which is inseparable from (he lips of so 
good a num.— Ife tells you, that it has been wittily 
saki of the ckrgy^ aYxi hia QKent desires him to add, 
H. truly tWWdifft the clergy have found what Arr 
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chimedes wished for in vain — ** a fulcram^ from 
** whence to move the world f he tells you, ^^ that 
'^ it is recorded of that great philosopher, that he 
^•^ desired but to have a fulcrum for his engine, to 
*' enable him to accomplish it." — *^ Churchmen," 
says Mr. Grindley, by the mouth of Mr. Adam, who 
cannot abandon him, and who, as a sort of set-off 
against his oum honour and moderation, is obliged 
to inhale the spirit of his Client, ^* The church," 
says Mr. Orindley, ^' has found this fulcrum in the 
^* other world, and it is by playing off that world, 
^^ they enthrall the world we live in." He admits, 
indeed, that when they employ their authority tor 
enforce the true purposes of religion, they have a 
right to that awful fulcrum upon which their engine 
is placed, and then their office will inspire reverence 
and submission ; but when they make use of it ioc 
the lowest and most violent purposes, for ends de- 
structive alike to religion and civil society (of course 
the purposes in question) , then it seems it is, that 
disgrace not only falls upon its individuals, but de-« 
struction overtakes the order. 

My Learned- Friend, by his Client*s instruction, 
then immediately applies thi^ general reflection, and 
says, ^^ that he can discover no other rddson, why 
' the Bishop would no longer permit Mr. Grindley 
^ to hold the office, than that he had deviated from 
^ his celestial course-r-bad looked to the vile and 
^ sordid afiairs of the world, and prostituted the sa- 
^ cred dignity of his character to purposes which 
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^^ would degrade men in the loweat situatioiifl/*'-^ 
My Friend said^ across the Courts that he had never 
seen the pamphlet. Grood God ! I believe it. — Bat' 
/ have seen it; and I have no doubt that one hatf- 
of it is copied into his brief: it ia written in this 
very spirit — it brings before the Bi^op the events 
of France — it warns him of the fate of his brethren 
in that country, as an awful lesson to ecclesiastics c/B 
all ranks and denominations^ and reminds him, that: 
18archbtsl;iops, 118 bishops^ 11,850 canons, 300(k 
superiors of convents, and a revenue of fifteen wiU' 
lions sterling, were on a sudden swept away. [Mr.- 
ErsMne here read an extract front the pamphlet^ and 
Mtfa continued .-J • 

Gentleoien, all this is. mighty well ; but he must 
be but Uttle.acquainted with the calamities of France, 
V^ho believes that this was the source of them.-rrlt 
was from no mch c€fmes that those horrors and cala^ 
mities atqse,. which have disfigured and dishonoured 
her revolution, and which have clouded and obscured* 
the otherwiBe majestic course of freedom ; — hoirrors 
and calamities which have inspired an alarm Inim 
many good men, and furnished a pretext for manjr 
wicked ones, in our own country. It was the pncni 
fligacy and corruption of the French statb, and 
not the immorality of her clergy, which produoed 
that Sttdden and extraordinary crisis, in the vortex tjf 
which tbjB church, and almost religion itsdf, wem 
swallowed up. The clergy of France was pulled 
dowQ inth^ very manner t^flhis pamphlet^ — ^A trum-" 
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pet IMS Uown agamst their order — the Massacre of 
SL Bartholomew was acted upon the stage^ and the 
Cardinal of Lorraine introduced upon it> excxting to 
miirder^ in the robes of his sacred Order.-^It was 
asked^ by a nK>st eloquent writer * (with whom I 
do not agree in many things, as I do in this), whe*- 
ther this horrid spectacle was introduced to inspire 
the fVench people with a just horror of blood and 
persecntion ^«««'and be answers the question himself 
by saying, that it was to excite the indignation of 
the French nation against hbmoiost abid its 09^ 
VICES ; and that it had its effect : ^^ That, by such 
^' means, the Archbishop of Paris, a man only known 
*' to his flock by his prayers and benedictionSy and 
** the extent of whose vast revenues eookl be best. 
^^ ascertained by his unexampled charity to the un* 
^ happy, was to be bunted down like a wild beast^ 
^' merely because the Cardinal of Lorraine, in the 
^* i^xteenth cefttury, had been a rebel and a mur* 
^ derer.** 

In the same manner, this pamphlet, through the 
nediugn of abuse upon the Bishop of Bangor , is ob« 
tMmdy calculated to abuse the minds of the lower 
wdersof the people agmst the Church ; and to de^ 
strey the best consolation of human life, by bringing 
ihe sanctions of religiot* into doubt smd disrepute. I 
am, myself, no member of the church of En^amd, 
nor do I know that my Frnn^ is*~we wdro both 

• Mr. Burkcr 
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hem in another part of the island^ and educated ia 
othar forma of worship ; but we respect the a&om. 
q£ rdigton, in whatever hands they are placed by the 
Uws of our country c and certainly the English dergy 
never stood higher than they do tD-«day> when Mr. 
jMam, io thoroughly susquainted with the history of 
kifi eoantry, as : far as it ia ancient^ ond who^ from 
his personal and pro&asional CQanexions, is so per« 
feetly acquainted with all that passes in the world of 
our own day^ is drawn back to the times of Laud 
and Wolsey, to search for English prelates^ whor 
have been a reproodi to the order ; and when hm 
would r^resent tyiranny and oppression in church« 
mem, is forced back upon an unreform^d church, 
and to ages of darkness and superstition^ because il; 
WQiild have been in vain to look for them under tho 
shadow of that miki reUgion which has promoted 
such a spirit of humanity^ and stamped sudi a dia« 
ract^ upon our country, that if it should ever i^ease 
God to permit hi^r to be agitated like neighbouring 
nations, the hapf^ di&rance would be seen between 
inea wchq^ reverence religion, and those wbo set out 
with desArcgriog it.-*r«.The Bsshobs, besidte (to do 
them Qoouaon justice),, are certainly the last of th^ 
plergy that should be attacked.«~The iadu^ent spirit 
of refQVBied Chns^nity, recoUeeting that, though 
invested wiih a diving o^Bce, t&ey ave men with bo* 
man passions aM aflfections, petrniJtsi tlbem toi mix in 
all the customary indulgences, which, without oop« 
pupting our nmrats^ constttnfaa nuifih ef the comfort 
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and happiness of our lives ; yet, they in a manner 
separate themselves from their own families ; and, 
whilst the other orders of the clergy, even the most 
dignified, enjoy (without being condemned for it) 
the amusements which taste and refinement spread 
before us, no Bishop is found within these haunts of 
dissipation.— So far from subjecting themselves to 
be brought to the assizes for riot and disorder, they 
thus refuse many of the harmless gratjficatUmSy 
which, perhaps, rather give a grace and ornament to 
rirtue, than disfigure the character of a Christian ; 
»id I am sure, the Reverend Prelate, whom I re- 
present, has never overstepped those limits, which 
a decorum, perhaps overstrained, has by custom im- 
posed upon the whole order. The Bishop's indi- 
Tidual character, like every other man's, must be ga-r 
thered from his life, which, I have always undter-» 
stood, has been eminently useful and virtuous. I 
know lie is connected with those, whose lives are 
^th ; and who must be suffering distress at this 
moment from these proceedings. He is nearly 
allied to onie*, whose extraordinary knowledge enables 
him to fulfil the duties of a warm berievoleriee, in 
restoring health to the sick, and in bringing back 
hope and consolation along with it, to families in the 
bitterness of afHictioh and distress. — rl have, more 
than once, received that blessing at his hands, which 
has added /not a little, to the anxiety which I novi 
fed. 

: J . : t' The td^iated Di, Richard Warren. 
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Oentlemen^ I am instructed^ and indeed pressed, 
by the anxiety of the Bishop's friends, to cill many 
witnesjses, to show, that he was by no means dis^ 
turbed with passion, as has been represented, and 
that, so far from it, he even repressed those, whose 
Eeal for order, and whose affection for his person^ 
prompted them to interfere ; saying to them, ^^ The 
^y law will interpose in due season." I have wit- 
nesses, to a great number, whom I am pressed to 
call before you, who would contradict Mr. Grindley 
in the most material parts of his testimony ; but thea 
I feel the advantage he would derive from this un- 
necessary course ; he would have an opportunity, 
from it, to deprive the Reverend Prelate of the tes- 
timony and protection of your approbation. He 
would say, no doubt, " Oh, I made out the case 
^^ which vindicated my Prosecution, though it was 
*^ afterwards overturned by the testimony of persons 
^* in the Bishop's suite, and implicitly devoted to his 
" service ; — I laid facts before the Jury, from which 
*^ a conviction must have followed, and I am not 
^^ responsible for the false glosses by which his wit-- 
*^ nesses have perverted them.^^ — ^This would be the 
language of the Prosecutor ; and I am, therefore, 
extremely anxious that your verdict should proceed 
upon the facts as they now stand before the Courts 
and that you should repel, with indignation^ a charge 
which is defeated by the very evidence that has been 
»given to support it. — I cannot, besides, endure the 
humiliation of fighting with a shadow, and the im^ 
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fyrudence of givitig importatice, to whal I IvfsAd td he 
iliothing^ hf patting any thing in the scale dgakist it ; 
a conduct^ which woald amount to a co«if«86iott Chflt 
something had been proved which demanded an an^ 
8wer» How far those, from whom my instmofiionis 
eome, may think me warmnted in pursuing Ihfe 
course, I do not know ; but the decision of thaltr 
question will not rest with either of ud> if youf good 
aense and consciences should, ad I am persuaded they 
will, give an immediate and seasonable stmclion %6 
this conclusion of the triaL 



*m^t 



Mr. ERSKlfiTEl, after consulting a few minutes ivith 
Mr. Plunter^ Mr. Leycester^ and Mr. Milles^ iri^ 
formed the Court he should give no Evidence. 

Mr. Justice Heath then summed up as follows % 
which we insert^ as the Learned Judge stated the sub^ 
stance of all the Evidence given on the Trial. 



MR. JUSTICE HEATH. 

GENTLEMEN OP THE JURY, 

This is an Indictment against tb0 
Bishop of Bangor, Hugh Owen, John Roberts, John 
Williams, and Thomas Jones. The Indictment 
states, '* That Samuel Grladkv Twho. it smuii. ia 
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** the PpoBecator o£ this Indictment), oa the Sth of 
^ ^ January last, was Deputy Registrar of the Epia^^ 
*' copal and Consistoncd Gxirt of the Bishop of 
" Bangor, and that, in right of his of&e, he had 
" the use of a room adjoining to the cathedral 
*^ church of Bangor, called the Registrak-'s Office^ 
** for transacting the business of his office : that the 
^' Defendants, intending to disturb the Prosecutor 
*' in the execution of his office of Deputy Regisfcriar^ 

on tiie 8th of January last, riotously assembled and 

unlawfully broke the Registrar's Office, and re* 
'^ mained there for an hour, and continued making 
^' a great disturbance, and assaulted the Prosecutor^ 
*' and stirred up a riot." 

This, Gentlemen, is the substance of the Indicts 
ment.— The definition of a riot has been truly stated 
to you ; it may be collected, indeed, from the In- 
dictment itself ; and is, when two or more persons 
assemble together with an intent mutually to assist 
each other, and to resist all those who should oppose 
them, and with a further intent to break the peace; 
--— -and it is likewise for a private purpose. 

Now, before I' sum up the evidence, I shall stale 
those things particularly, to which you should direct 
your attention ; and you will consider how the evi- 
dence applies in support of the Indictment* It must 
be proved, to your satisfaction, that the Prosecutor 
is Deputy Registrar of this Consistorial Court of the 
Bishop of Bangor ; that, in right of that office, he 
had the use of this room to tren^ct his buaiiiesfi 
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there; that the Defendants^ intending to disturb 
him in bis officey riotously assembled to disturb the 
peace, and broke and entered the office- room ^ and 
continued there, making a great disturbance, assert- 
ing that he had assumed an office which did not be- 
long to him, and making a riot there. These 
things must be proved to your satisfaction. — I wiljl 
comment upon the evidence as I shall state it to 
you. 

Samuel Grindley, the Prosecutor, tells you, that 
in February 1792, he was appointed Agent to the 
Bishop of Bangor, and that he afterwards held the 
office of Deputy Registrar, under Mr. Gunning, 
who, it seems, was a minor '; that he saw Mr. Gun- 
ning, the Registrar, in October 17Q4 ; that he paid 
seventy pounds a year to the Bishop, on account of 
Mr. Gunning his principal ; that the Bishop was the 
person who made the bargain between him and his 
principal ; that he entered on his office as Deputy. 
— He says, that he was invited by the Bishop, and 
that the Bishop introduced him (the Prosecutor) to 
Mr. Gunning, as the Principal Registrar, and intro- 
duced the Principal Registrar to the witness as his 
Deputy. — He says, that there was no complaint that 
he bad not discharged the duties of his office ; and 
that he continued to discharge the duties of his 
office till the 22d of February last. He says, that 
there is an apartment belonging to this office, which, 
it seems, is under the chapter-house adjoining to 
the cathedral ; that there is a flight of steps going 
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VIP to it-*-tl»at he emplojfg ^ikj-' CJerfej in. ^ke ;^(Kp«l 
^^»4 behas a resident Qerk th^re^-^-He aays/)|fi 
4ol^ the Bi»hpp that lif wqiil4 irefsi^^ Pi) Ahe 2Q^ .4if 
jl^ebruary l^t ; that op tb^ ^th'^of ^pfMsy* be ifvi^ 
absent from S^ngor, apd reb^m^ ^n tbe M^ 
having received infonnation that his Q^€e had bef^ 
broken o^en ; that the Bishop ftf^f)rvi^r4& aekocw- 
tedged to hiin^ that it had beei^ br<^^n p|^n hyMf 
(tbe Bifihop's.) fiervaD^ts, under bi^ direoiip& . JUr 
«ay$> that sotne panes of gla^ had beet^ taken 4Qtf A 
the leads had be^ remov^, and fr^Joclts jhti 
beein';pat uppn the doors. A^U thii& the Bishppiaif* 
knowkdged.*— And then hi$ givesryou an iacQQantj(>f 
hh cofDtng there ; of hia bireak^g open th^ ^f^Qti 
•lld;h}s ^ftWrilig again. .. 

. l^t 11^ £on$ider^ ^o far aH thia, how it appli^% 
ta the fy^t pkoe^ it certainly ^c^es. not lie in : t;h# 
mouth of the Biebop to $iy, that tbia i^an was b^ 
properly Appointed to bis office ; h<^ -was in the ea(« 
er^iae pf, His office ; he had made an agreenaent with 
piit)cip9l, .aod'be paid Him seventy pounds AJ^fSff 
•the Br$hop was,-|bi5 pftrwn who.neg^tiatad thebu* 
siAesi'; and he gav^^f he.Bithop npticethat he speant 
toglvie up hie blBc^.tfft the ^8d pf yelwiaary ; b^t 
ymi^cfte^ between «h^ 4lh indr tlie7th <)f Jarnuaryj 
befdrd the tirrie ihelPrOeeQWer : bftd appomt^d for re- 
tigoii^bfe olRoe, tU^ Bi^b^^^lhPP^t proper to ^ 
%o the c^e and break -ftpw ihiHl^v Ai*d thse^ ^ 
i9 cbxitaMkd o» th6. pa^ ^ %\m Pefendants, ^t 
the Biihi^p vm <in >mi^bH^ p99$tAiu90 ; iti »a $Q»r 
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tended tob, tbeA, as Bishop^ be had a }arisdiGlion tn 
this oathfidral— *that, 4)ecause the Deputy Registrar 
^vki be eolifirtned t)jr the Kshop^ the Prosecutor 
^'bnly tenant at wilP -to the Bishop ; that he never 
liad a legal appoiMiment, and, th^efere^ the Bishop 
4Md a power of disniissifag him, ^ 
- Now, in the first place, supposing it to be proved, 
that, the Bishop had a power ofdismi^sing hini (wjiich 
.'^oes not- appear one way or the other) > it does not 
Adlow from thence, that he otsght to do it by for<^ 
torviotence — ^he dqght to do it by process of law. 
It'happensin tWs country, that the Lord Chief Jusfci- 
^kes of the COurtS of King's Bench and Common 
PteaS hive a right of appointing officers j^the 
i)udges attending the Court at th^ Old -Bailey, have 
a right di appoir>ling fhjebftcers there ;-rand'qaes- 
ttohflihave fi^(|ufenlfy airisen cbnceitling tbiaipower^^JT 
appointnleiii, whether rjgJhtfolly or wrongfully ex- 
erclseci.-^What^ is .<he mode . of dedding it I £aoh 
pSLtty appoints: his officer,: and then Qjije Bniigs his 
iction, and it i$ determined- by due course of la«f.«^ 
If th^B^hop had a right of diispdgsessing' this ^m^n, 
.^hidi doesnot appear to tke^ beoou^^^ t^oc^h rthi^ 
ijppQintment of a Depnty m^Vthot be good. ^Ihpal 
the'^flpprobaftion of'^hb Bishops 9t does nbtTfoUpiv 
ffbai thence, th^t the Bishop bad. a right ipwithdravi^ 
^t approbiitk)i|: andJhat confirmation^ all^ ^ .W9? 
^vei\. Whelherbe eau^ 0r oaoiiot, is a j]U6siion 
I'aYn not prepared to-debid^^ find it is ^ioofnatin-ial ta 
thi6f)re6ent ^stioni iit^s^eiioQi^ to my, that if the 
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'BUhophtid that ^ right and that power, it behoved 

•liim to have caiised Mr. Guntiidg to have^aj>pQint^ 
another Deputy, and then that Dipixty might to hate 

itrfed the right>-The qufestion thea is, tjrjw the Bi- 
shop in peaceable possession ? No mtin is m peac^ 
ailepQssessiim of any place ibhick he comes to byf<^rce 

' and violence ; the Bishop exercised force and vio- 
lence in this respect, in breaking the lock, and in 
putting on a new lock ; therefore, thje force and viO^ 

.fence was on the part of the Bishop ; — ^he wai nevdr 
m ipeaoeaUe posoession of this phtce, nor could he 
have? a right lo comeaiid put this lock upon the 

ip Lettts pdrsue this matter by steps.-~TheJProse!- 
iiaitor<said, he'icaisie ^rniied with pistoU ; that;!wa8>il 
ttlrbik, ilnjpropeir ;.'.he ought not to have armed hi9l^ 
^f with tpistbls in thai fashbn.-^^Hebroke' open t^ 
.iock; and; heenteredj? thut was uot improper ; he 
being itv^pdSsdssion jof this ofiice, it was^ lawful fw 
him to do: jo^-*^Then^ it seems, a . Mr. Basbrool: 
^simey.wbo:is;a person exercising ^(Kne office untlcr 
the: Bishop,' hia h«)use*.stewasd, I think;. he. canm, 
and. the ;Prbsecutor presiidted a pistd} to hjrn^that 
Mras Ughly improper. A tilaii has a right tb arm<htm9- 
self, and to assemble his friends in defence of:, his 
lioose^ bat tht; law allows no^ more; because^ the 
ilOQse ishis sanctuary, 4ie is qiot too ardx himself^ an4 
Mseitible ' \m ifriendfif in drfenoe , of . hisi . cbae ; but 
ought to'havld recourse to legal knearis^ if he is in^ 
Jofsed; ahd^ j^ecefere, the Ptp^^cukor certainly actei 
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with a gteater degree of force and Yideiice, in thtt 
respect, than be ought to bave done. But Atm 
that ^as no legal excuse for the Bishop's cotnhq^ 
afterwards in the manner he did. The Preteciitorfa 
•presenting a pistol to Rsnbrook, could be no induce- 
'ihent to the Bishop, and the other Defendants, be- 
' 'Cause they were' not present, and their passions were 
•not provoked by it. ^ 

• The Bishop, in this case. Gentlemen, seems tp 
iiave labonred certainly under two rtry great enon. 
*~First of all, that he had a right to fenuM^e the Pro- 
aectttor ; and, secondly, that he had a right to nU 
move him by force and violence. — ^Then these per* 
aons were removed ciit of the office ; the ooter door 
was secured,, by some means, fay the Prosecutor, and 
4fae several persons with him.-^^It is said that tldSf 
-were guilty of a riot.-^I think, certainly, they vrfa« 
guilty of no riot a^ iids ^rme; they were gdlty of h 
misdemeanor in arming themsel res, but tiiey stood 
inerely upon the defensive. — ^No persoo, asl txiidyou 
hifore, is justified in arming htmsdf and his *M> 
vants to defifnd his close ; but if be does BmihrmwiX 
tad his servants to defend: his. close, and bppitseino 
person without the close, then he is guilty of no riot 
tirbatever« . - : „ \ 

< The question is, whether :or no thiiy acdguft^ of 
auch k breach cf the peace — of axT act of so madk^ 
•Ibrce and violence, tis: to . consUtotft n fu>t.i^WheB 
there was a knoddng at the door^ tbeProstootor 
iMiM- be would^dloot .aiiy one^ mba. ihduid enisi ; 



v^hicih^ I ^sidhefyre^ h^ms n&t warranted iii dOiDg.^ 
Bektg tdd the Bi^bop was there^ he smd lie would 
tpecithiiB wii&^rfl poiSible respact, and heopeofid tlie^ 
<ii9or^ and admitted him a^d his £)llowers ; and tfeen/ 
^e says, he loaded another pistoL--^H6 tells you^ the; 
Bishop en tetaed in a great; rage. Whether th0te was 
«iy Tage or pas6ion> or no, is only material to showi 
whether or no the rest of the story is probaUe; be-»- 
<^se, his being in a rage, does not prove him guilty 
of a lu^each of the peace. The question is, whether, 
he haseomnaitted any acts in breach of 4he peace ?-«^ 
first of all, the prosecutor tells you, that he told 
Ihe ffishop he should behave with proper respect tor 
iiim, but he should not lea^e the office — he ^eard 
that the Bishop took hold of faim ; and afterwards 
he went to William Boberts, .^in husbandman be^ 
longing to the witness — he then went to another 
servant, Robert DaVis, and attempted to poll him 
out ; that the Bishop returned to William Roberts, 
collared him, and drew him towards the door ; that 
the Kdhop went with his hands clenched towards the 
witness ; and the witness describes the manner in 
which he . (the Bishop) went towards him. — ^Now 
bis taking hold of the witness is ahj assault.-^ 
He says, he attalipted to pull him out ; his seising 
hold of him i^ an assault ; his returning to Wil- , 
Kam Rcrfberts, and collaring him, and pushing him 
towards the door, is another assault ; his going 
with his hands clenehed towards him in a menacing 
way, if he were near-enough to strike him> would be 
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«n Mwdti if not M»r (»o«gb td itriA^e him^jl 
would not be an assault ; and then he^ tailed to his^ 
lervanta to come apd puU him oufer44hdt.i9 a breach 
of the iMsace, coming and removiog thtm sjl by forQQ 
and violence. 

Then there is that ^hich passes io respect to Mr. 
Bid)erts.— The Prosecutor and the other witnesses 
tell ypuy that Roberta was inx a gre^t rage, s be can^. 
not »y whether he entered before or after^ the ordera 
given by the^Bishop ; that he clenched his fisjt^ apd 
aaidj '-^ If nobody will turn him (a^eaning the Prose* 
cutor) out, I ^'ill do it.'--T-The Bishop said, the Pro- 
sectitor bad pistols ; upon \vhich lioberts said, im an 
outrageous manner, ^> Donot shoot th^ Bishop^ shoot 
me ;*' and said, that if nobody else wpul.d turn the 
Fiiosecutor out, he would- — He as^ked the Prose- 
cutor to go on one side with him^ into the church-i 
yard, and said, he was npt oSruyA of bi(9 in ^ny 
place. The witness said, he had sopiething else to^ 
attend to; and another pf the witnessies said, be 
promised to meet him at spme other time and place. 
This is, you see, a challenge by Bobexts to fight 
the Prosecutor ; why, that is a breach pjf the peace. 
The Bishop is present ; he is the perspn who tells 
Iloberts that the Prosecutor had pistols ; then the 
Bishop hears this challenge. They aU came upon^ 
One design. When several persons come upon an 
illegal designer purpose^ the act of one, ^peciallj 
if in the presence of aH, is the act of all. 

'l^bis^ Gentlemen, is th^ sui^n pf the eyideuci^ 
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oii thd one ^^fc2e ; and there id n«i evIddiKt iHi tbeJ 

The Btehop, ho doubt, is a man" of an excelleht 
character; but at this rriotherit he gave ii^y to *hts> 
temper. He ought to have followed the process, of 
the law, and riot so to have done. ThuS much^I- 
have s;aid aflectis the B^ibp^ and alTe^ta Roberts. 
As 'to Owen/ the Prosecutor say^' that CH^^n daoiB* 
into the office; he made a noise; he tjillfied ^eryr 
loud. The witness told him, if he had any business, 
he was there ready to transact it, otherwise he: 
begged they would go about their business^ 'He. 
only speaks to his' making a noise* Johfi- WSUamSyr 
he says, was less noiisy than the rest. The witness 
asked what business he had there ; and told htm to 
go about his business. He say^,' be staid there 
against his will ; he ^taid after the rest went away. 

Upon this it is necessary for me to state, as I did; 
before, that the other Defendants coming with the 
Bishop upon the same design, by force and violence, 
to dispossess the Prosecutor, undoubtedly they came 
with an unlawful intent and purpose ; and, if you he^ 
lieve these witnesses y they were guilty of the several 
preaches of the peace which I* have -stated; in as- 
saulting the Prbseciitof, in assaulting David Ro- 
berts, in* assaulting William 'Roberts, and in the De- 
fendant Roberts challenging the Prosecutor; if you 
believe these witnesses, it seerhs to me that the De- 
fendaats are guilty bf the Hot with which they stand 
^hkrged; * As for the force and violence which the 
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IVdtectttor imfde use of, ftll tt)4t in9y b« urge^ w 
another plaoe in mitigation of the punishment ; il it 
only for you to deitefmine whether they, breach of 
them, are guilty of this riot. 

Mr. Ershine. •-^The two last witneasefi fit*te4 a i)t» 
rtct contradiction • 

M^. Justice Heath. — ^The law is dear and plain \ 
joa will apply the law to the kdts aa I hwt stated 
then. Yon will banish all prejudices that you may 
have from fdl publidation. It is, indeed, unneces- 
sary to admonish Qentlemen of your enli^tened un« 
derstandings ; but at the same tim?, considering that 
indrriduals are to he tried by the law of the land^ if 
they are guilty, notwidistanding the high character 
they may desenredly have, down tpi this time, it is 
your duty to find them guilty. If you have any rea^ 
sonable doubt whether they are guilty y-rr-ixi that case 
you will acquit the Defendants. 



,j3 . 



J^n about Jive minutes the Jury CL(;(^i^iUed . all tl^ 
Defendants. 
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FOR THK 

BEK GEORGE MAUKHAM 
JOHN FAWCEET, Ei^. 

FOU 
CRIMINAL PONVERSATION WITH THE PLAINTIFF'S WIFE, 

B^ore tbe DjirnxY ^uMBifv of Mx91>i»19BSj^ 
and a Spsoial Jurit^ 

UEQN Al^ INQUISITIOlN OP PAMAGSS. 



PREFACE. 

JS^0NB <if ff^ pkadittgs of I^rd Erskme v^hen at 
the Bfur^ et^ed « grefUer interest, or were attended 
MfUh gfffltfi^ )m€(Sfiu, than ike^ (and they were most 
mtfnertmsj in tfons (^ Adultery. His asskiance was 
jp gmer<Hfy sought ^fter, that, except jin a very few 
tusfinuesj h^ wiU always secured by the retainers af 
y^gmpie^nants—'so that, with thee^eepfion of the imeof 
Howard against Bingham,, now Earl ^ lAuan, in 
the preset^ volume, the case of Eston ag€unst tie 
Lfte Duke of Hamilton, where the phrase of the 
^^ Loose FisH^ made so conspieuom an appearqtice-'^-aitd 
u cause of Baldwin and Oliver^ ^ which kfi at^ 
tended at Yprk Assipe^ and where the ^JuryJeeviA 
a shilling damages, we do not recollect any of kb 
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^eecMs (or adulterers in mUigaHm pjf damages. |» 
vaij perhaps, in etmse^uence of thai circumstance^ 
that it became ^ie Jiuhion to attribute to the period 
$ffksn Lord Kenyon was Chief Justice of the King's 
^ench, and Lord Ershine was at th%,Bat in that 
Qourty d greater number of verdicts in cases qfadut" 
tery, with severe damages, than could be altogether 
vindicated, ei^i^r by precedent or by the mild spirit 
of ofur judicial proceedings ; but, after the best atten- 
tion. wei,ha^e beencthlcio give to th^ suljjectyin tOHr 
sidering of a Jit preface for the only two correct 
Speecfies which we are at "present possessed qf^ on that 
subject, the observation appears to be withoMt due 
foundation: . ; • • 

jidultery, - when aiJfen^kd miihiedl the circuinstances 
thf aggravcUion which mark ihe following case of the 
Rev. Mr. Markhami {and th^e were many others in 
Lord Erskine^s time of a similar rlesdrtptionj, is in-*- 
questionably the greatest civil^^ji^r^ 4^fkt¥i^(Bm H:afi 
cotMnit agair^tman\€^^hffm^net^4ri'^^ 
ject is treated in the Sp^€h'iehic\Mk^sid^se^Oi:^thii 
serious attention of every person i>vko ish(>i^to^t^&alt' 
consideratwn of human comfort andhiippiiiess.* fVith 
regard to thefacts^ noprefdce is Necessary .^'^They art" ' 
all detaikd ift Mr. Ershine' s Speech for the Plaintiff; ' 
amd 790 evidihfieewas offsted oh theDefendaiit^s part^wko- 
had letjttdgment go by default k The Inquisition was 
taken upon the 4th of May 1803, before the Sheri^ 
of'MvAdlese^s and a Special Jury, at the King's Arms 
^tfiWto^ m^^aktce Yard, fVfstminsier, at sist in the 
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^ii^ng, qfiet ^ this imitiess af the C^rU ©> flfet-i t 

. The' Jury found q verdiei witk ^even thousand^ 
pounds damagesy whiok we have been informed at^en^s 
mver levkd^ ihe J)ejwidant having left the kingdom. ; 



MR. ilRSKtNE'S SPEECH ?0|^ TH^ PLAiNqfCRP. 

Mb. Sheriff, and Gentlemen of the Jury — ^In re- 
pre^entipg the unfortunate Gentleman. who has su$* 
twined the iqjury which lias been stated to you by 
ipy Learped Friend, Mr* Holrpyd, who opened the 
pleadings, I feel one great satisfaction — ^ satisfac- 
tion founded, as I conceive, on a seatif^ent per- 
fi^tly constitutionaL-^I am about to address ipy^r 
self; to n^ea w^^pm I ?spsohau.y know ;— to men, 
honourable in their lives,"-^mgi*al, — -judicious ; and 
eajpp^le of eontecUy estimating the injuries tb^ 
^reqaU^d ppon to condecin in their character of 
Jurors. Tm^, Gentlemen, is the only country in 
tlie worlds where there is such a tribunal as the one 
]|)efore which I am pow to spea); : for, however ia 
ptber countries such institutions as our own inay 
|iaye been. set up of late, it is only by that maturity 
which it requi^res ^ges. to give to goverpmentsr-by 
thafi progressive wisdQq[ii which has slowly ripened 
(hei QonstituJ^on of our. « qoun try, .that i% 1s ppssitidqf . 
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there ean exist tuoh « body of men as voir we« Itk 

the great privilege of the subjects of England that 
they judge one another .-^^It is to h&fiecollected, that^ 
although vfe are in dtis private room^ all the aanc^ 
tioss of josttee are present.^— It inake» no mantier of 
difference, whether I address you in the presence 
of the Under-sheriff, your respectable Chairman, er 
with the assistance of the highest magistrate of the 
State. 

•TTic Defendant has, - on this occasiotr, suffered 
judgment by default : — other adulterers have done sq 
before him. Some have done so under the idea, 
that, by suffering judgment against them, they had 
retired - from the public eye— from the awful pre- 
sence of the Judge; and that they came into a 
comer, ^ere there was not such an assembly of 
persons to witness their misconduct, and where it 
wis to be canvassed before persons, who might be 
less qualified to judge the ca^e to be addressed to 
them. 

It is not long, however, since such persons liave 
had an opportunity of judging how much they wertf 
mistaken in this respect: the largest damages^ iti' 
cajses of adultery, have been given in this place. — By* 
Ifhis place, I do not mean the particular room in 
which we are now assembi^d^ but under inquisitions 
directed to the Sheriff; and the instances to which f 
allude, are oif modern, and, indeed, recent date. 

Gentlemen, after all the experience I have had, 
1 feel ipyself, I coniess, considerably embarrass^ in. 
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w&afc iMstier^^bk address: jroa. -SEIiere «m some sab* 
jft^tlndl)amsi&dnd*otaRii^li«lm llleniif^ p£ .man,^^ 
Ifherec are some kittds tif. cttstoeases tate ILoows wot 
iiow to deal wkbi-^It id^impOsiiUe to co tt te my tate 
the aitntioif o^itfae Phintiff watfaciQt being^^ disqua* 
IhGsni^ in some degree, to nef^^^^^^^*^^ ^^ otbeim mth 
«iwt.«~It istiorjossintipefisiide for you, Cr(mtldiiM»i> 
to iteedflre on ai sodden, the^impressions which Yiam 
bieh long in nt^ imnd^ ivfthoot fisriing overpowwdd 
•Mth sebsalionay whtkdi, sfter adl^ had bettd^ hA ah* 
eoits wbeii'driii are taiUed 'Upon, in ithecnroae^MT 
'4ifty, to prdMHbntoe a legal Judgments 

The Plaifrtiff is the third soil of Hi$ Orafsrtbe 
Arohbishop of ¥brfc^ a ckrgymsn df the Gharefadf 
£bgiand; presedtedk^/the^ear 1791, tothe Uyti% 
of Stokeley, in Yorkshire; and- rtn^* bf 'Hid^Md- 
JB^y's ikvQar, Deila;of the Catbsdtftl of Ywk.-^He 
'mainried ia. the year l^dQy MtBs^SbttiJfi) the dttiighK 
ter of Sir lE^cbdrdf fiutton^ Bsct. of Norwood^ to 
¥orkfihire, a:* lady of >grdat^etaty ^nd acdom^ish^ 
ixttnts, most YittQQusly educatnd, and jwh^, but f<A: 
itfac crime t^: the Defenda^ which rasfiemUea^ytib 
^faere^ itoufd, as sbe. bais eipi^add:^tt herself^ bavie 
besii the happiesit of wtenankind. This gedtteman 
iiittiog been fyresenked in ^7$^)) by his father, tt> 
jfim. livingi^ .vAiehsri utiderstandithere h»d been n^ 
^rnsidont tHidctoriTor ftwty years, set an ^ example to 
4te:Ghurcdi^it!id to the FdUk^ t^hkh was pecultai^ 
^ltu6Qsii«ulnMf4^itt^^ as be uras ; for, If 

there ^tfntr any pcor^Mi more lOcely ttian another t^ 



i 174 Ml. 'jMMontV tPtmcmt ^ton 

^protect faifllvelf ietnlrAy with pfiril^es zivi Ihiiid- 

-gences^ it ini^t be soppooed to. be the 'soii't)f' tte 

ttnetrapolitan of the provinoe. Tlus ^entlefnoan^ how- 

:evier^ did not evail himsetf of the edvantage of his 

-iHirth and sUtton : for, elthodjg^H he was a vdt^ 

yomig man, he deiroted hiotself entirely to tte ssLcrei 

duties of his profession ^-^««at alerge expense he te^ 

^red the ReetQcy«hoase for the neceptioQ of his 

'iiiinily, as if it had been his own patrimony, ^^Isi, 

.in his extensive iihprovements, he adopted onfy 

'those acrangemeints which Were caloriated to lay the 

foundation of an innocent and peaasftd iife;-*«^He liad 

inarried this lady, and enbertained no other thought 

Chan that of cheerfuily devoting himself to attthe 

duties, puUic and private^ which ins^sttoaticmqalled 

upon him to perforin. 

Abc^ut this time; or soon . a^rwards, the He- 
imimt became - the purchaser: of an estate in the 
neigibbourhbod of Stokeley, and, by such purchase, 
an inhabitant of that part of the country^ and tUe 
neighbour of this !unfertunate gentlertian.*— It iff.a 
most ftfiecting circumHtahce, that the. Plaintiff and 
the:Defendatit had be^») bf ed tbgother at . Westmjnstcr 
^hQbl; and in my:mind it is acitt more aifecting, 
when :I rdAect whntnt is wl^h ha|i givdi to'that 
^hooL$o much rdnk> n^spect, tod illustration .*t-^ 
has derived its highest advantages from^the rev^^^end 
father of the unfortunate gejitJeman whom I repre* 
4ient. — ^It^as the Sdbool of Westminster which gave 
l)irth'tp that learnings' which afterwards presided over 
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mm i»i4y^be.^8posed tt^ spader: or wnUr eoqoeiriiinf 

among 4Her wiie^t* of tout ^3tita(io69 ;-r^iiviioever 
k>cks at Ibe mli^teL chacact^ of ihe EltigUtfh peofJie; 
^ asid coBipares. it i with th»t df all the otter D|i(ion$ 
upon the eartbi rwill be^ven toimipcitQ it -to that 
Tociproaation -of iddas* and neottinmJU^ wll^ch jBU apd 
Aiidify the -minA in the : eariy pbfio4of youths .. and 
to tbea6fe0liOiiate^iDpalkies aiid fnkodsli^ .^wbich 
naa up in fefae^.hamim b^kct before ii is daadeij^ad or 
penidited . W tha'^4«»!ter^a > and . oorruptions of th^ 
world. These: j(oltithful:attadbaeDts ^are proT^eriiiidj 
aod^ tfxdeedy fen^ iostimcea hdlire Recurred of any 
ln«aches of ihem; becaiMe^armanrbeforet hlf can der 
part from the obligaUions they impoae,^ imoat havis 
forsaken every priadple.t>f ifirtiio> ^aaci. every senti* 
fafient 9£ . mhnly honour* Wheti^ fjtherefof^i tho 
Plaintiff found his old scboolfidlow and cQmpatMnt 
settled in his noigHbdurhoiMli h^anitnediati^ cmwi* 
dcred him.as.his.brothf^r.^-^Illdeed^.be night wi^ 
conaidec him aB a brother^ sinqe^ after haviqg beeb 
at Westminster, ibey vvtoro t^gam thrown together 
in the^amecoUege at Oxford ; so that the friendship 
thfy.-hiBd^formad in. their: yQuth» became cemented 
iod.CQKisQHdated.upon thMtr^ ^rst entrance into the 
woi;Ua!^It is^^ ip woiider^ thc^velore^ that when the 
Defi^ldant)09to6do4m*to Mtt)e in the.noighboQrhood 
•f .tJi^'PlMDtiff^ he: sho»td:tlej9|lraicted. towards him 
kfithe impulse of hift former ajt|ad)roent : lye recom*. 



mended: Ma td the Loud LieiitMint'Qf 4be Comiy, 
«nd^ being bitfOBelf a nagsslrate, he prbamd liim s 
«htir^ inr the tnagi8tNr3r«^^He iotrciducfcd idin to the 
respecteible circle df his aeqaaintatioes : ht ioivifeed 
l^m to hts house, and cfaarished faMi Jkhent as i 
friends It is this which neildeis the bosiiKSBs ef te^ 
day fiK)9E irflTectfng, m it regards tbci Plaintiff, md 
Wklked in t^e ettreme, as it relates ia<t\»JitSm^mt^ 
t^ecfause ^e confidences of friendsbip conferred itht 
OpportotiiHres of sediiictkiii^.*^The Plakvtiff \mA M 
i^si3 res or afteMioiis beyond tbe sphece* of Im cb^^ 
ihestic Mfe ; and except on fats occasionalf rettdeaoes 
atYoriCi which wet«^ buitfop short p^iods, nnA'iim 
Tery inconsiderable distance from hia home, be dao^ 
stantlj reposed in the bosom ol fats ftnliiy. I.be^ 
lieve ft *wiU be impossible (for my Learned fVi«id?i0 
invade his character 5 on the contrary, he will ^ie 
found to'have been a pattern of eonjugai and paxtental 
aflSection. 

Mi". ^SM^oett b^ng thm settled in the nagUboor^ 
heodi and thus received by Mr. Maitkham as his 
friend stnA companionV'^^^-^^ i^^<l^^ tio say he eoidd 
harbotir no suspicion that the Ddfendanfc wete itiectt^ 
tating the seduction of ;liis wife r-^^there wasgiothiDgi 
hideed, in his condutt, or in the conduct of tUe xm^ 
fortunate lady, that coitd adiii^^sier any "cause ^ 
jealousy tb the most piktdeid or suspicious -temper* 
Yet, ^re^dfol to rekt^ and^ it ta, hideed, l^ biti 
fere^t evil of whidh the ^Uintiff has ti& oom^danH • 
crihiinal M^ittoMm'foit mdUrly fyt yeaxts bcfore^W 
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dUoo^^fy- of the cminaxron had most probably tekeli 

^ 1 will leave you to consider what must have been 
the feelings of such a husband, upon the fatal dts- 
icovery that bis. wife, and such a wife, had conducted 
herself in a manner that not merely deprived him d 
her comfort and society, but placed him in a situa^ 
tion too horrible to be described. If a man without 
children is suddenly cut ofF by an adulterer from all 
the comforts and happin^s of marriage, the duK 
tx>vdiy of Ai^. condition is happiness itself when com^ 
))ared with that to Which the Plaintiff is reducedk 
When children, by ^ woman, lost for ever to the 
husbalKi, fay the arts of the: adulterer, are begotten 
in the misii^^eoCed days - of virtue .and ijappin^si, 
'4here remaihs a consolation ; mixed iodded, with the 
mostpainfulFreit^fons, yet4^ consolation stiil.-^BQt 
what k thei^aintiff's situation ?<^He does not-know 
at what time this' heavy calami^ fell Opou him^-^he 
is textured with the most afflicting of aU human sen^^ 
wititoB,-^When'h6 looks at the^ chiidrtn, whom he 
ia bj law bbond to. pfoteot rand ^ to provide «for, and 
from ithose existence he eu^ht* to receive the de- 
ligbti^d:r€!tiim wikiththe union of instiiict and reason 
haa pucmcied-for the continuation of the world, he 
jcnowa not whether Ke is lavishing, hia fondness and 
<afiection upon his own children, or upon the s^ of 
a viUatin4own in the bed of- his honour and bi$ de- 
ligbt»^-4& starts back with hfuror, when, instead of 
his Own image reflected frqm their in&nt fea- 

VOL. I. N 



^Mt^i be thinks h^ s^es tl^e destroyer of his hapfu^ 
ness— a midnight robber introducexl into his hoiiflc^ 
vnder profewipm df frien<ithip ^nd 'brotlKirh0od<i--a 
pluiuierer, not in ,tbe repositories of bis treasuit 
.'which may be sppplied, or lived .wttbout^ ^^ kuH thsnf 
"^^ where ie Jmd garnered up fas hopes^ wkere.eithar- he 
•* must live. or bear no life.'' 

In this sttuation, the Plaintiff brings bis^casabeh 

Ifore yoo, and the (Del€9idant .attempt no manner of 

4k&iioe : Jrie admits bis g]aUt»«*-^he renders it unne^ 

4)amry for me to go into any proof of it ; and the 

jOiiAy jffaiestion, thei^efore^ that remains^ is for yon 

40i8ay whiA shall be the^iecHise^uences of, his crime> 

and what .verdiet you will prcM^onxiae i^gaiost hiiOii 

Yoa ajre plaiosed, iberefore^ In a .skMticm ioo«t mo^ 

»entc»is totbepublijc : youby^v.e a duty to disd)aifg% 

the MSfllt of wbicb> not pnly deqsiy afiecta the pm^ 

wit generation^ but which remoitfat posterity wiU 

:£ontestiplate ^lo yoar honour ordbhonpur.i^Onjfoiir 

4ffiidifct it^^kpendnvbethcr p^sons of the descr^on 

sif thfi D^fettdaat^ who iba^ cast off att rasped jfiotr 

areligion, ^o^htugh at nio«ality> when k ia.jO|^sdi 

to the grati^tion of their pas^ons^ imd who zn 

ouvekss of theinjories they iuAki uf^oa^oAiem,: sliafi 

^continue tipM* ifeppiottt and diHttructiire mmrm with 

ia^maity.rtJitQn jf!!Ottr yerdi<:itk.d^)W wbdher sucb 

mm> lookjiog to the proceedings of 0»i»its of Ji» 

tice^ shall be afaie to say to themselvESy that thare 

arp certain Jimts beyond whidi ikm dj^inages of 

Juries^axe mt to pass* On ym" vehiict it <(^paads 
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ivtefhertnen of large forttrweis thsSi be ibte to adopt 
tills kind of teasoning to spur them on ih the career 
df their lusts t-^lTAe^^ ctre many chances that J imtf 
not be dmovered at all :^^there are chances y 'that, if 
1 am discovered, 1 may not be the object of legal ifi" 
quiry,*^and supposing I shouM, there are ceiiaih 
damages, beyond which a Jury canndt go I'^they iitay 
he large, — but still within a certain compass ; fjT / 
cannot pay them myself, there may bepersans bel&rtgi 
mg to myjitmily fcho will pity my situation — somehotb 
or other the money may be raised, and J frtayht -de^ 
iiveredfrom tht consequences of my crime. I ^ust 

.THB VERDICT OP THIS DAT WILL OTOW ME* 
WHO REASCm TBIIS, THAT tfHBY AfiE iftSTAKSK. 

The action for aduhery, like every other action^ 
IS to be considered according to the Extent oif the 
injury, WhJch ihepersbn complaining to a Oouf-t of 
Justice bas received. If he has received an injnrjr, 
ik sustained a loss that Can ' "bt dititnuted directly in 
tnoney^ there is then Yip crther tnedium oT redress, 
Imt in monies Timnbered according to the i^x tint oif 
%he prooP: f apprehend it will not be even stated by 
^ Cotfti^el for the Defendant, that if a person has 
anstained a los^, and can show it is to any given ex- 
tent, be is not ehtJfled to the full measure of ft 
ih damtiges. If a man destroys my housi? or furnt* 
tore, or deprives me df a chattel, I have a right, 
teyond all manner of doubt y to reco\'er their corTe*. 
Uponding vahies in money ; and it is no answer to hie 
to toy^ that he'who has deprived mc of the advantagfe 

N 2 
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I before possessed, is ia no situation to render me 
satisfaction.— A verdict pronounced upon such a 
principle^ in any of the cases 1 have alluded to, 
^ould be set aside by the Court, and a new trial 
awarded. — ^It would be a direct breach of the oaths 
of Jurors, if, impressed with a firm conviction that 
a PlaintifF had received damages to a given amount, 
-|h^ retired from their duty, because they felt com* 
miseration for .a Defendant, even in a case where he 
might be worthy of compassion from the injury being 
unpremeditated and inadvertent. 

But there are other wrongs which cannot be esti- 
|nated in money : . 

" You canaot.minister to a mind diseased.*' 

.You* caHTiOt redress a man who is wronged beyond 
ibe possibility of redress : — the law has no means of 
restoring to him what he has lost.-^-'God himself, as 
he has. constituted human nature, has no means of 
alleviating such an injury as the one I have brought 
'i)efore you. — While the sensibilities, affections, and 
feelings he has given to man remain, it is impossible 
to heal a wound which strikes so deep into the soul. 
— ^When you have given to a PlaintifF, in damages, 
all that figures can number, it is as nothing ; — he 
goes away hanging down his head in sorrow, accom* 
panied by his wretched faniily, dispirited and de* 
jected. Nevertheless, the law has given a civil ac<^ 
tion for adultery, and, strange to say, it has given no^ 
thing ek€. — ^The law commands that the injury sbaU^ 
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tie coiftpehstoted (as far as it is practicaWe) in mo- 
KEY, because Courts of Civil Justice have no other 
iteans of compensation than money ; and the only 
question » therefore, and which t/ou upon your oaths 
i^re to decide, is this: has the PlaintrfF sustained an 
Injury up to the extent which he has complained of? 
Will twenty thousand pounds place him in the same 
condition of comfort and happiness that he enjoyed 
before the adultery, and which the adulterer has de- 
prived him of? You know that it will not. — Ask 
your own hearts the question, and you will receive 
the same answer. — I should be glad to know, then, 
upon what principle, as it regards the pnVa^e justice, 
which the HaintifFhas a right to, or upon what prin- 
ciple, as the example of that justice affects the 
public and the remotest generations of mankind, 
you can reduce this demand even in a sinj^e fer- 
thfng. 

This is a doctrine which has been frequently coun- 
tenanced by the Noble and Learned Lord who lately 
presided in the Court of King's Bench * ; but his 
Lordship*8 reasoning on the subject has been much 
misunderstood, and frequently misrepresented.-^ 

9 

The Noble Lord is supposed to have said, that al- 
though a Plaintiff may not have sustained an injury 
by adultery to a given amount, yet that large da- 
mages, for the sake of public -example, should be 
given.-*— He never said any jBuch thing. — He saicf 

* Lord Kenyoq* 
N 3, 



thit whidi hn and mprals dyoteted to* bim» aiRl 
which will support his reputaition a» long i» \f(w wd 
SBonib have a footing in tho world.-p-rHt said that 
every PlaintiiF had a right tp recover damages tifr 19 
the extent of the in^uiy^ h^^ had, received^ and thil 
public example stood in th^ way of showing/woitf 
loan adulterer, by reduwig the damages belofv^ lAtfi 
sum, which the J[ury would otherwise- consider as 
the lowest con^nsation for the wrong* |f tb4 
Plaintifr shows ^u that he was a most aQectioeate 
husband ; that his parental and . conjqgal aSeptions 
were the solaceof his life ; that for nothing the worM 
QQuid bestow in the dmj]^ of riches or bononrsi 
would he have ^rtered one moment's comfort in 
the bosom of his family^ he shows you .a wrong that 
no mofm/ can compensate ;-r-*n9vertbeless, if the iot 
jury is only mensurable in money, and if you are 
sworn to make upon your oaths a pecuniary cqbph 
pensation, though I can conceive that the dam^^s 
when given to the extent of the declaration, and you 
can give na more, may fall short of what your am- 
sciences would have dictated, yet I am utterly at a 
loss to compreliend upon what principle they can be 
kssm^, — But then comes the Defendant's Counsel, 
and says, '' It is true that the injury cannot be coo)-* 
*^ pensated by the sum which the Plaintiif has de-* 
•' manded ; but you will consider the miseries mjf 
•' Client must suffer, if you make him the ol:^6at of 
a severe verdict. — ^You must, therefore, regard 
him with compassion; though I am ready to admit 
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^':1to I^tttiff is to be com{)eiisdtM fM the Injury ht' * 
^^ has f«ceiHred«** ! ^ 

Menef, tii«ii9 Lord Kenyon^i doetriA^ deservt&oofi^^/' 
sideratian.~»** He who vHH mitigate damages below * 
**• the feir estimate of the wrong which he has com- ' 
'* mkted, must do it upon somci priiYcipb which - 
'* the policy of the law will suppoftr i 

Lot tmi then eieamine whether the £>efen<bnt is • 
in a situation which entitles him to have' the da- 
mifgies {^inst him mitigated, when private justice^ 
to the injured party calls upon you to p^ them to 

THB UTMOST FAKTHtiTG. ItlC qu^ion Will bfe— -^• 

<m what priticiple o( mitigation he cad stand befb^^ 
yool I had oocasion^ not a great ivhile ago; t&' 
remark to a Jury, that the whdesome institotiiMffS of' 
the civHised world catne^ sedsonably in aid <^ the 
ditpensatfons of Providence for our well-beiDg in the- 
wov}d» If I were to ask, what it is that prevents 
the prevalence of the crime of incest $ by taking awi^c 
those otherwise natural impulses, from the promts^ ^ 
ouous gradficaticm of which we ^ould become like r 
the beasts of the field, and lose all the iotdkctual' 
endearmeftts which are at oiice the pride and the- 
iiappiness of man ?^What is it that rend^ omv 
houses pure, and our families innocent ^-^II is that, 
blithe wise institutions of all civilized mytionSjt there^ 
isplaceda kind of guard against the human passions; 
in that sense of impropriety and dishonour, which 
the law^has raised up^ and impressed with almost the 
force ofa second nature^— Thita w^ and pditic re<- 

N 4 
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Bbrmnt befttsdown^ by the habiU of the oiind, even 
a propensity to incestuoas commerce^ mi opposes 
those indiiiations^ which nature, for wiae purpofies, 
hes implanted in our breasts at tbe approach of the 
oth^ fiex»--^It boId» the mind in chains agaii>st the 
seductions of beauty .^-It is a moral feekng in per- 
petual opposition to human infirniity. — It is like an 
ftngel from heaven placed to guard us agaimt ?prp* 
pensities which are evil.—- It is Marwarnir^ voice^ 
Gentlemen, which enables you to embrace ^yoor 
daughter, however lovely, without feeling that ypu 
are of a diSerent sex.-*-It is tha$ which eni^esiya^^ 
ia the/ same manner, to live familiarly with yo«ir 
Dearest female relations, without those desires wbiob 
are natural to man. 

Next to the tie of blood (if not, indeed, befwe it), 
is the sacred and spontaneous relation oi (vmn^hip^ 
The man who comes und^r tho roof pf a marri^ 
friend, ought tp be uQder the dominion of the sam^^ 
moral restraint ! .and, thank God, generally is ae, 
from tho operation of the caus^ which I have 4fir 
scribed. — Though not insensible to thie ch^irnn^ ^f 
female beauty, he receives its^ impressions under ^* 
habitual reserve, which honour imposes^-^Hope js 
the parent of desire, and honour teljs him he imust 
not hope,-r-LQose thoughts m^y arise, but they are 
rebuked and dissipated—^ . 

^' Evil into the mind of God or man 

" May come and go, so unapprov'd^ and leav^ 

^* ^Q spot or bham bebiad.** 
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Gendemen, i trouble you with th«e rdiectioM, 
that you maybe able ptx>perly to appreciate the guilt- 
of the Defendant ; and' to show you, that you are 
not in a case where large allowances are to be made 
for the ordinary infirmities of our imperfect natures. 
When a naan does wrong in the beat of stuiden pas* 
sibn — as, for instance^ when, upon receiving an af« 
front, he rushes into immediate violence, even to 
the deprivation of life, the humanity of the law 
classes bis efibnce amongst the lower degrees of ho* 
micide ; it supposes the crime tp have been com* 
mitted before the mind had time to parley with it* 
ielf««^But is the criminal act of suc^ a person, how* 
ever disastrous may be the consequence, to be coin'<> 
pared with that of the Defendant ?-*^Invited into the 
house of a friend,— received with the open arms of 
<ibclion, as if the same parents bad given them birth, 
and bred them ;— ^in this situation, this most rnoii* 
Btrous and wicked Defendant deliberately perpetmled 
his mme; and, shocking to relate, not only coo^ 
Uhued the. appearances of friend^ip, after he had 
violated its most sacred obligations, but continued 
th^m as a<;Ioak to the barbarous repetitions of his 
©fFenoes*-*wrtting letters of regard, whilst,, perhaps, 
he was the father of the last child^ whom his injured 
friend and companion was embracing and cherishing 
as his own. — What protection can such conduct pos- 
sibly receive from the humane consideration of' the 
law fqr sudden and violent passions i! A passion for 
a woman is progress!Ve~it does not, like anger^ 
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gtto an ,{lncontrd«hid aaopadeticy in a mociw^t^ nor 
is a modest matrontobe seduoed in a dayw Such an 
crime cannbt^ dierefom, be committed under the 
i^istlesi dominiim of sudden infirmity ; it must be 
idiberakebf^ wilJiiUy^ and ttpkkhdly committed. — ^Tbe 
Deli^ndant could ncit pos^ly have iocuired the gtiilt 
of this adoU^i without often fNisstug, ttux>ugh his 
mind (for he hsid the education and principfes of a 
geatletfiatl). the very topics. I have been inmting^ 
updn before you £ar' his condemnation ••-instead oC 
h^og anddenly impelled tow&rdt misdMef^ without 
leisure ibr such reflectbns, hb liad irHRlumertible diffi«« 
cc^Os and obstades^o contend witb^^^He cobld hbfc^ 
but heat* in the first rdusafe of this unhappy lady^ 
eiperyx thing to awaken x;onsdencej.and evtei>«t6ex«= 
<nte horror«-^In the arguments, he must have em*^ 
ployed to seduce ftet tnmt her duty; hecpnl^'nol 
but reorilect^ and wilfully trample upon hi$: f>wn^ 
He was a year engaged in the pursuit *-^he resorted 
repeatedly to ins shameful purpose^ and advanced Id 
it at such intervals of time and dtstanee, ait entitle 
me to sayi that he determined in cold blood tc> en|ojr 
aiAtiire and momenAary gcatifti^aiion^ at the expaisi^ 
of arery princfpje of horiour which is held sacred 
aino{ig$t gfentlemen;.even wb^e no laws interpose 
theif obligatioiisror restraints. 

It call upcm yoo> therefore^ . Gentlemen of the 
Jury, to consider wdil this case^ for it is ^a«r ofl^ 
tp kee^. human life in tone«>^-^ur verdict mastideokk 
w^etlier 9Hph a case* Cin be iiidulgently; considered^ 
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without tapriny a^WKkr th«. hs^dfi. whichttWite. sor 
oiety tog^er, 

GmUemeo^ I am not preaching, a religioa. which 
men^ctga acarcelyrprwtise.^^ wi not afl^ting ase^ 
y^ity Gf , oiomls beyond the standard of those wham 
I am aocuitomed to resgect, and witb whom Irasscv 
date in commonr Ufe.-^I am not. making a stalkingt 
horse qI adultery^ to excite exs^isgerated ienttmenU--7 
Xhi&.is> not thecal of a.gentleman meeting ahandr 
some woman in. a puUic street, or in.a.^place>jQf 
publtcamiM^maQt; where, finding the eoast cjear 
for hia addressee without interraption from thoae 
who should interrupt, he finds, himself engaged (pro^ 
batjy the sucoessor of. another) in a vain and tran-» 
sftory intrig^ie» — It is nqt the ease of him who, night 
^fter night,, fidls in with the wife of another to 
whom he is a ^traqger, in the boxes of a theatre, of 
other resorts of pleasure, inviting admirers by in^ 
decent dress and deportment, unattended by anj^ 
thing which bespeaks the afiectioaate wife and mo> 
Uiec. of m^any, children* — Such connexions, may be 
of evil example, hut I am not here to reform public 
manners, but to demand, private, justice/ — It is. kn-^ 
possible to assimilate the sort of cases I, have alluded 
to, which ever will be occasionally, oocurring^ with^ 
this atrocious invasion of houaehotd ipm^; thia por^- 
tentous disregard of every thing held ;sacrel amongst: 
men good or evil. Nothing, indee4 .<;an.he mora 
afiectin^ than even to be called upon tp^tatf the. 
evidence I muat. bring hefarf. ycai^ I can . ccarceljr. 
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pronounce to you that the victim erf the Defetidanfs 
lust was the mother of nine children^ seven of them 
females and in^nts^ unconscious 'of their unhappy 
condition^ deprived of their natural guardian, sepa- 
rated from her for ever, and entering the world with 
a dark cloud hanging over them.— But it is not in 
the descending line alone that the happiness of this 
worthy family is invaded. — It hurts me to caH hefbre 
you the venerable progenitor of both the father and 
the children, who has risen by extraordinary learning 
and piety to his eminent rank in the Church, and 
who, instead of receiving, unmixed and undisturbed, 
the best consolation of age, in counting up the 
number of his descendants, carrying down the name 
and honour of his house to future times, may be 
forced to turn aside his face from some of tlteni^ that 
bring to his remembrance the wrongs which how 
oppress him, and which it is bis duty to forget, be- 
cause it is his, otherwise impossible, duty to forgive 
them . 

Gentlemen, if I make out this case by evidence 
(and, if I do not, forget every thing you have heard, 
and reproach me for having abused your honest feel- 
ings), I have established a claim for damages that has 
no parallel in the annals of fashionable adultery. — It 
is rather like the entrance of Sin and Death into this 
lower world. — ^The undone pair were living like our 
first parents in Paradise, till this demon saw and en- 
vied Iheir happy condition. — Like them, they were 
in a mbment dhst dowri from the pinHacle of hu^jan 
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happiness into* the very lowest abyss of sorrow and 
despair. In one point, indeed^ the resemblance 
does not hold^ whicb^ while it aggravates th$ 
cnmcj redoubles the sense of suiFering.— It was not 
from an enemy, but from a friend, that this evil pro* 
ceeded. I have just had put into my hand, a quota-p 
tion. from the Psalms upon this subject, full of that 
unaffected simplicity which so strikingly charac* 
terizes the sublime and sacred poet : 

^^ It is not an open enemy tliat hath done me this 
^' dishonour, for tnen I could have borne it. 
^' Neither was it mine adversary that did mag- 
nify himself against me ; for then^ peradventure^ 
I would have hid myself from him. 
^^ But it was even thou my companion, my guide} 
" mine own ^miliar friend." 

This is not the language of Counsel, but the in* 
spired language of truth. I ask you solemnly, upqn 
your honours and your oaths, if you would exchange 
the PlaintifTs former situation for his present, for 
an hundred times the comp^isation he requires at 
your hands. I am addressing myself to affectionate 
husbands and to the fathei» of beloved children.-^ 
$uppose I were to say to you. There is twenty thou- 
sand pounds for you— embrace your wife for the last 
time, and the child that leans upon her bosom and 
smiles upon you — ^retire from your house, and make 
way for the adulterer — wander about an object for the 
hand of scorn to point its slow and moving finger 
^t — think no more of the happiness and tranquiU 
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fity of yoirr fcmier state — I have destroyed them for 
iever ; but nercr mind— don*t maJcfe yoarself uneasy 
—here is a draft upon my banker, it will be paid at 
Sight — there is no better man in the city* — ^I can see 
you think I am mocking you^ Gentlemen, and tvell 
you may ; hot H is the very pith and marfow of thi4 
tsetse. It is Tmposslble to put the argument in tni- 
tigation of damages in plam English, without talk- 
ing such a language, as appears little better than 
^n insult to your understandings, dress it up as you 
will. 

But it may be asked, — if no money can be an ade* 
i^uate or indeed any compensation, why it Mr. 
Markham a Plaintiff in a civit ACfioN? Why does 
he come here for money ? — ^Thank God, Gentlemen, 
IT IS NOT Mv FAULT. I take hottour to myself, 
that Iwas one of those who endeavoured to put an 
end to this Species of action, by the adoption of. a 
more salutary course of proceeding.-^I take honour 
to myself, that I was one of those who supported in 
Parliament, the adoption of a law to pursue such 
outrages with the terrors of criminal justice. I 
thought then, and I shall always think, that every 
ffct malum in se directly injurious to an hidlvi- 
dual, and most pernicious in its consequences to 
'Society, should be considered to be a misdemeanon 
Indeed I know of no other definition of the term ; 
the Legislature, however, thought otherwise, and I 
bow to its decision ; but the business of this day 
may produce some conges of opinion on the sub^ 
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jKt. I bever tn«ttlt 4hM ^uer^r adutery was to be 
siinilariy cOkisidered* Uhdoabte^ tbsre are c»p« 
where it is comparatively venid, and Judges 
woqld not overlocd;: the distinetions.*-*! am not a 
pr^ender <to any extraordinary purity w-«^^y se»e6tf 
IS confined to cases in which there can be but oiid 
sentiment amongst men of honour^ as td the of- 
feacey thoogh they may differ in the mode and thea* 
sure of its oeirection. 

It is this diflerenoe of sentiment, Genttemen, that 
I am alone afraid Jo£i I iear you may tbiok there is 
a sort of limitation in veikHcts, and that you may 
look to precedents for tibe amount of dbimages, 
tfuwgh you can find no pceoedent for the rixagnitude 
of the crime ; but you might as well abolish the 
action altogether^ as lay down a principte which- 
iimrits the eonsecju^nGes of adultery to what it may 
be convenient for the adulterer to .pay. By the 
adoption of such a principle^ or by any mitigatiou 
of severity^ arising even fromi. an insufficient repro^* 
^ticm of it^ you unbar the sanotuary of domestic 
jiappinesSy ^:id establish a sort of license for de* 
battchery^ io be sued out like other licenses, at its 
priQe;«-«a qeus has only to put nu)ney into his 
pocket, acoQcdiag to his degree and fortune, and be 
may then debauch the wife or daughter of his . best 
friend, at tfa]S expense he diooaes to go tQ«-^He has 
.only to say to htmsaif whai lago aays to ;Roderi^ iu 
<he jday— 

** Vnt mpnef in iby pune^o to<»-^t money in thy puns/* 
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'Persons of iolfilenfte fortoMS in%ht, in thSs Wf^ 
deprive -the b^st men in the country of their .do^ 
meetio. sattsfrctiona, with what to them might be 
considered u impunity. The ntf>st abandoned pro« 
fligate might say to himself, or to other profligatesi 
•* I have suffered judgment by default — let tl^env 
** send down their Deputy Sheriff to the King's* 

Arms Tavern ; I shall be concealed from >he eye 

of the public — I have drawn upon my bainkcr for 
** the utmost damages^y and I have as much more to 
V spare tb..morrow^ if I can find another woman 
^ whom I would choose to enjoy at such a price.** 
In this manner I have seen a rich delinquent, too 
lightly fined by oourts of criminal justice, throw 
down his bank-*note& to the officers, and retire wi'th 
a deportment^ not of contrition, but contempt* 

For these reasons, Gentlemen, I expeet from you 
to«*day the full measure of damages demanded hy 
the Plaintiff. Having given such a verdict, you will 
retire with a monitor within, confirming that you have 
done right — you will retire in sight of an approving 
public, and an approving Heaven. ; Depend upbn.it^ 
the world cannot be held together without morals ^ 
nor can morals maintain their station in tbe4)umaq 
heart without rdigion, which is the comer-sttiiie of 
the fabric of human virtue. 

We have lately had a most striking proof df this 
sublime and consoling troth, in one result, at It'asi, 
of the revolution which has astonished and shaken th6 
earth. Though a false philosophy was permitted ybr 
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ti season to raise up her vain fantastic front, and ta 
trample down the Christian establishments and institu* 
tions, yet, on a sudden, God said, '< Let there be light, 
** and there was light/' The altars of religion were 
restored ; hot purged indeed of human errors and su- 
perstitions, not reformed in the just sense of reforma- 
tion, yet the Christian religion is still re-established ; 
.leading on to further reformation ; — fulfilling the 
hope, that the doctrines and practice of Christianity 
shall overspread the face of the earth. 

Gentlemen, as to ur-, we have nothing to wait 
for ; — we have long been in the centre of light— we 
have a true religion and a free government, and 

YOU ARE THE PILLARS A>ND SUPPORTERS OP BOTH* 

I have nothing further to add, except that, since 
the Defendant committed the injury complained of, 
he has sold his estate, and is preparing to remove 
into some other country. Be it so. — Let him re^ 
move; but you will have to pronounce the penalty of 
his return. It is for you to declare whether such a 
person is worthy to be a member of our community. 
But if the feebleness of your jurisdiction, or a com- 
miseration which destroys the exercise of it, shall 
shelter such a oiminal from the consequences of his 
crimes, individual security is gone, and the rights of 
the public are unprotected. Whether this be our 
condition or not, I shall know by your verdict. 
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SPEECH 



FOR THE 



BON. RICHARD BINGHAM 



*r01V EABL OP'LtK:AN, 



JL HE following Speech, like the former^ requires no 
preface. It was delivered ^by Mr. Ershine in the Court 
of King's J^enchs on Monday, February 0,4 y 1794, as 
Counsel for the present Lord Lucan, in an action 
brought against him by Bernard EdivardHoward^ Esq. 
presumptive heir of the Duke of Norfolk ^ for adultery 
with his wife. The circumstances, under which the 
damages were sought to be mitigated, in opposition to 
ihe severe principle regarding them, insisted upon in 
tfie Speech for Mr. Markham, appear fully in the 
Speech itself. 

, The Jury foiuid only Five Hundred Pounds da^ 
moges. 
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MR. ERSKINE. 

Gentlemen of the Jury — My Learned Friend, as 
Counsel for the Plaintiff, has bespoke an address 
from me, as Counsel for the Defendant, which you 
must not, I assure you, expect to hear. He has 
thought it right (partly in courtesy to me, as I am 
willing to believe), and in part for the purposes of 
his cause^ that you should supposi^ you are to be 
addressed with eloquence which I never possessed, 
and which if I did, 1 should be incapable at this 
moment of exerting; because the most elotjuent 
man, in order to exert his eloquence, must have his 
mind free from embafrassment on the occasion on 
which he is to speak : — ^I am not in that condition. 
My Learned Friend has expressed himself as the 
friend of the Plaintiff's family ; — He does not regard 
that family more than I do ; and I stand in the same 
predicament towards my Own honourable Client and 
his relations; I know him and them, and becaus© 
I know them, I regard them also : my embarrass- 
ment, however, only arises at being obliged to dis- 
cuss this question in a public Court of Justice, 1)6- 
cause, could it have been the subject of private re- 
ference, I should have felt none at all in being called 
upon to settle it. 

Gentlemen, my embarrassment is abundantly in- 
creased, when I se^ present a noble person, high, 
very high in rank in this kingdom^ but not higher 



in nnk than htt is in my ttatimatioxi :«~I sp^a^ pf i^ 
Nodsl^ Duke of NorfQlk> \9h» lOoat v94ouU^^ 
must fed not a little. At being c^lige^ to ^fp^ h«fA 
^ a witness for the Defendant, in the c^us^ j^f ^ 
FlaintifFso nearly allied to bim^lf: I ^m peri^u9^|@4 
no man can have so little sei^sihilHy^ ^S not tp /^} 
that a person in my situation^ umst be greatly §9):: 
bart-assed in discussing a question of this nature be- 
fore such an audience^ and between su^h parties ^9 J 
bave described. . > 

Gaitlemen, my L^ned Friend desired. yov 
would take care Bot to sufier argunient, pr obsotit 
ration, or eloquence, to be called into the fields t^ 
detach your attention from the evidence in ib9 
Cause, upon which alone you ought to decide]^ I 
wish my Learned Friend, at the moment he g*ve 
you that caution, had not himself given test.in)ony 
of fac^, to which he stood the sol/it^ry witness : I 
wish he had not introduced his own evidence, wit^r 
out the ordinary ceremony of being t^v^otUpn-i^'d) 
not follow his example.-~l will not tell yQM> jybnl 
I know <rom the conversation, of my CHeqt? .f)9f 
give evidence of what I know my^f :-~my JLw^n^li 
Friend tells you, that /nothing can exceed the ;fgcH>y 
of mind His Clieat has suffered, and tbalt no WiOrdi 
tan describe his adoration of the lady he. hasJos^t 
these mostiAaterkd points of the Cause rest, how^^^ 
Vtog^her on* thk^singie.MnoippQrted, tmswQrA^pit* 
Mence of the Coustskl £>r the !PIaintiC-^No hbl atiox 
has been called upon to confirm them, tboiigh w# 
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*^ told, that' rtte wh^le house of Faaconberg, Brf-^ 
lisyse/ ^irrd'NorfeHt, urein the avtoues of the Court, 
fciady. It seems^ to be called at my discr^toa : — ^and 
yet ttiy Learned FVi^id is himself the only witness ; 
jhbugh the facts (and most material facts indeed, 

> 

they }^otM have been) might have been proved by so 
ttany illustrious persons. 

•'^i^ow, to show you how little disposed I am t6 
^orlt upon you- by any thing, bat by proof; to con- 
tince you, how little desirous I am to practise the 
artsf ot speech as my only artillery in this Cause ,* I 
Witt lifegiil wilJi a few plain »dates, and, as ycni hav6[ 
|)eng^ in yourh&nds, I will' thank you to write them 
down** 

I shall begin with stating to you, what my Cause is^ 
irid'sbafl then prove it; not by rtyself, bdt by wiW* 
ricSses.' -J ' 

^ The parties were married on the 24th of April 
i?f6§r.— The chiRl that has been spoken of, and in 
ferm€ ^hidi gave me great satisfaction, as the ad«^ 
miit^d son of thie Plaintiff, blessed with the afiec* 
lion of his parent/ and whom the • noble person -. to 
Ivhom fee ihay become heir, can look upon withoiH 
^ny unpleasant reflection : that child was born bn th^t 
12th ' of August 1 791 ; take ' tl)at date, and . my 
Learned fiend's admhsion^ tlmt this child m¥^ 
bm^e beto the child of Mr. Howiard ; an iidni^^H^t^ 
which could nbt have been rationi^y or coori^atl]^ 
made, but upon the implied admission^ that no iUif^ 
•t^nn^txjon Iwrd ejtlsted previQUsIjfy .by ^Uch ite^ f«^ 



istence might bav^ b^n referred to the Defeudaat^ 
-HQn this Sttl))^t5 th^i^ore, ,the Fbintiff must }» 
aUont; — he cannot say tlje pariental mvid ]^s he&n 
lfrr«fagr:-r-h0 i^wipt say IjiCTepftery " wo son or 
*^ MiKjs S9cc£Mi^<i^ f hedftn ^y none of tl^esq 
things. — ^Tbis child ^as.faorn on the i2th of August 
17919 and, as Mr. Howard is admitted to be th^ 
aiitbai* of its existence (which he must have beeni 
if atitUj in 1790), I h^ve aright to say, that, during 
all d)»t iutefval, this >gent}eman could not have h^^ 
the l^ast reasonable, C4u$e of conf>plaint against Mr* 
^nghiMT) : his jealousy must, , of coijfrse, have begu^ 
^fter that period ; for, ha^ there b^f n grounds for it 
before, there could be no ^nse in the admi^ion of 
his Counsel, nor any foundation for that parental 
consolation which was brought forward in the very 
front of the Cause^ 

The next dry date is, therefore, the 24th pf July 
1703 ; and I put it to his Lordship, that there is no 
manner of evidence which can be pressed into this 
Cause previous to that time. Let me nest dlsem:«* 
barrass the Cause from another assertion of my 
Xearned Friend, namely, that a divorce cannot t^ 
place before the birth of this child ; and that, if the 
obild happens to be a son, which is ane . contingency ; 
^tiA if the child so born does not die^ which is ano^ 
ibfix contingency^ and if the Noble Duke dies with^ 
nout issue, which ' is a third contingency, then thi^' 
child might inherit the honours of the.Hoqsd of 
Norfolk' : that 1 deny. — My recent experience telW 
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de thi Mihtr^. ' III a cstie wtie^e Mr; SttfvMYt; d 
gentlerrran tn Ifefohd, -dtbod in a similar predic^^ 
knight, tUe iS8v^ dhd GothiMons of England not 
only passed an Aet of Divorce bbt^Mieli him and his 
lady, but, on firiditig tfiere waft no acioeas on th^ fnH 
of the husband j and thdt ttie child was not his^ Ihe^ 
ba^taHdizfed th)e ts^oe. 

What then reiftains tn khis Caasli ?-i-<3tentl€iiieii> 

< 

Ihcffe reiha!n& ttnly thrs — In what mannier, wh« yoo 
^rv^e he&rd ihj e^^id^tice (for this is a Cause, whiob> 
Itie all others, muM stiand vlpon evidenGe)^ thfe 
ffaintfflT shaH be able to pfove what I hafr^ the 
Noble Judge's authority for sayingj he mtist prove^ 
v\z. thelossofihe comfort dnd society of his ^if^9 by 
the seduction of the Defendant. — ThAT is the Very 
gist of the adtion.i^The loss of her aflfection ^ and of 
domestic happiness, are the only legal fbundatioM cf 
his coilnfplaint. ' 

Now^ before any thing can be lostj it must ha\fe 
existed \ — bfefore any thing can be taken away.irom 
a man, he must have bad it ; — before the seduction 
of a woman's affections from her husband can tdce 
|>lace, he mast have possessed her ai&ctions. 

Gentlemen, my Friend, Mr. Mingay, ackiiow- 
ledges this to be the law, and he ^hafpes his case ac- 
cordingly : he represents his Client, a branch erf* a 
most illustrious House, as casting the eyes of aiKc- 
tion upon a disengaged woman, and of rank equal 
to, or, at least, suitable to his own : he states a mar- 
riage of mutual affection, and endeavours to show. 
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that ibh^^^Ofttng wuf^) i^rithflil the ardour of love^ 
fldW mtO' eibhotbef^s embraces: be shows a chikl^ 
diefifuit of that iftfiaetiiMi, and fimshes tritfa intiOi- 
ddeiilg the sedooiive addtefef cotning td dtttutfa aU 
thi$ haf^nes^, ^iid to destKiy the blessingd wloelk 
Im d^cfibest he exhibits the Defendant^ ootnin|; 
^i4th ail the rashness and impetuosity of youths oarfi>- 
iHM^ of the consequences, and thiaking of aotbtng^^ 
bat bow he oMiid indulge his o^n lustful^ a|ip^^ 
nt the expense of aasbther nMm's hdmmr ; while thfe 
iQiohappy husMiid n ft^vesentied^ as watdikig with 
^cH^iety over his beloved ^iirife^ anxidus to sectme bar 
affeetidm, and on his guard to preserve her virtue. 
<%tlttenyefi, if such a oise, or asiy thiag reaetnbUng 
^, is es^bliahed, I shall leave the Defendant to 
whatever measure of damages you choose in your 
.usseotment to tniUct. 

In ofder, therefore^ to examine this matter (and 
I ishati supi)ort every syllable that I utter, with tfae 
most precise and uncontrovertible proofs) ; I will 
begin with 4rawifig up tfae ourt^s of this blessed 
marriage-bed^ whose joys are supposed to have been 
Ripped in die bud, by the Defendant's adulterous se- 
(iktetfOn* 

Nothing, ^rtainly, is more delightful to the 
human fsaficy, than tfae possession of a beautifiil 
woman in the prime of faeahh, and youthful pas- 
liion : it is, beyond all doubt, the highest enjoyment 
which God in his benevolence, and for the wisest 
purposes, has bestowed upon his own image : I re- 
verence, as I ought, that mysterious union of mind 
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and body, whtcb, \rhtle itcoiftiQi]^ our tpecies^ 15 
the source of all our afiectsoM;. which; builds up 
and dignifies the c6n6i\i0m of human life ; which 
binds the husband to the wife by ties more indisso* 
lakkf than laws can possibly create ; and wbicb> by 
the reciprocal endearments arising frpm a mutual 
passion, a mutual intereH, and a mutual honour, 
lays the foundation of that parental affection which 
\ dies in the bfutes, with the necessities of Nature 
but which reflects back again upon the human pik- 
rents, the unspeakable sympathies of their. ofFsprh]^ 
and all the sweet, delightful relatioiis of social es^iatr 
ence. — ^While the curtains, therefore, are. yet closed 
upon this bridal scene, your imaginations will natu- 
rally represent to. you this charming woman, endear 
Vouring to conceal sensations which modesty forbids 
the sex, however enamoured, too openly to reveal.; 
wishing, beyond adequate expression^ wtoit she 
must not even attempt to express ; and seemingly 
resisting what she burns to enjoy. 

Alas, Gentlemen ! you must now prepare to 
in the room of this, a scene of horror, and of 
row ; you must prepare to see a noble lady, whoae 
birth surely required no further illustration ; .who had 
been courted to marriage before she ever heard even; 
her husband's name ; and whose affections were irre- 
trievably bestowed upon, and pledged to my . ho- 
nourable and unfortunate Client ; you must behold 
. her given up to the Plaintiff by the infatuation of 
parents, and stretched upon this bridal bed as upon 



.i rack i-^^ortt ftom tbegrms of a beloved and iot- 
passioned youth, himsetf of noble btrth^ only to se- 
cure the honours of a higjb^ title ; a le^l victim 
on the altar of Heraldry* 

Gentlemen, this is no high colouring for the (hu''- 
pose of a cause ; — ^no words of an advocate can gp 
beyond the plain, unadorned e&ctof the evideaoe ; 
I will prove to you, tfiat when she prepared to retire 
to her chamber> she threw her desponding arms 
around the neck of her confidential attendant^ aiid 
wept upon her ais a criminal preparing for execution ; 
I will prove to you, that she met her bndegroooi. 
with sighs and tears ; the sighs and tears of aSlicted 
love for Mr« Bingham, and of rooted aversion to her 
husband : — ^I think I almost heat her addressing hiiQ 
IP the language of the poet, — 

*' I tell thee, Howard, 
^ Sach hearts as ours were never pair'd above^ 
'^ Ill-suited to each other ; join'd, not niatch*d$ 
^* Some sullen influence, a foe to botii,^ 
** Has wrought this £iital marriage io undo us. 

Mark hat the frame and temper of our minds^ 

How very much we differ* — ^^Ev*n this day, 
** That fills thee with such ecstacy and transport. 

To me brings nothing that should make me bless it, 

To think it better than the day before, 
" Or any other, m the cOutse of time, 
^' Xhsit duly took its turn, and was forgotten." 

Gentlemen, this was not the sudden burst of 
youthful disappointment, but the fixed and settled 
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habifc of a mind deserving^ fi£ a happier £ite :--l 
shall prove that she (tequently f(pent her nights upoq 
a couch, in her own apartments, dissolved in tears : 
that she frequently declared to her woman that she 
would rather go to Newgate than to Mr. Howard's 
bed ; and it will appear, by his own confession, that 
for months subsequent to the marriage she obstinately 
refused him the privileges of a husband. 

To all this it will be said by the PlaintifTs Counsel 
(as it has indeed been hinted already), ths^t disgust 
and alienation from her husband could not but btf 
expected ; but that it arose from her affection fo( 
Mr. Bingham. — ^Be it so, Grentlemen.— «I readily 
admit, that if Mr. Bingham's acquaintance with the 
lady had commwced syhsequent to the marriage^ the 
argument would be irresistible, and the criminal 
conclusion against him unanswerable : but has Mr. 
Howard a right to instruct his Counsel to charge my 
honourable Client with seduction when be himself 
was the seducer i My Learned Friend diepnecates 
the. power of what he terms my pathetic ^oquence : 
Alas, Gentlemen ! if I possessed it, the occasion for- 
bids its exertion, because Mr. Bingham has only to 
defend himself, and cannot demand dam^ea from 
Mr. Howard for depriving hiisi of what was iis by a 
title superior to any law which man has a moral right 
to make : Mr. Howard was never married : God 
and nature forbid the banns of such a marriage*— If, 
therefore, Mr. Bingham this day could have, by me, 
addressed to you his wrongs in the character of ry 
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Plaintiff demanding reparfttion^ what damages might 
I not have asked for him ; and, without the tid of 
tilts imputed eloquence, what damages might I Hot 
have expected ? 

I would have brought before you a noble yottth> 
who had fixed his affections upon xme of the mod: 
beautiful of her sex, and who enjojred hers in retura« 
•^ would have shown you their suitable condition ; 
-*-^I would have painted the expectation of an fao« 
tyourabie union, and would have concluded by show^ 
mg her to you in the arms of anodier, by the li^l 
prostitutioii of pavental choice in the teeth of affec- 
tion: with child by a rival, and only redaimed at 
kst, after so crcid and so afiic^iog a divorce^ with* 
her freshest charms despoiled, and her very morals 
in a manner impeached, by asserting ^he purity and 
vh'tue of her original and spodess choice. — Groed 
Grod I imagine my Client to be Pt aintioff, and 
i»hat damages are you not prepared to give him ? 
m^ yet he is hem as Dev'ENI^ant, and damages 
are demanded against iuM.--»Oh, monstrous coq-^ 
elusion ! • 

'Gentlemen, considering my CUeisrt as perfectly 
aafe, under these circumstances, I may spare a 
moment to render this Cause beneficial to the 
public. 

; It involves in ^it «n aiwful Hesson ; and more iav 
I slruccive lessons are taught in Courts of Justice^tbtan 
tl)echorcih is aWe «o fwstiteate.— Momls cpoie in 

^e c^ld abstract from pulpkts ; but inen «marl 
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under them praetically when we lawyers are the 
preachers. 

Let the aristocracy of Engbnd, which trembles 
so much for itself, take heed to its own security : 
let the nobles of England, if they mean to preserve 
that pre-eimnence wbVch^ in some shape or other, 
must exist in every social community, take care to 
support it by suming at that which is creative, and 
alone creative, of real superiority. Instead of match* 
ing themselves to supply. wealth, to be again idly 
squandered in dd>auchti^ excesses, or to round the 
quarters of a family shield ; instead of eontinuing 
their names and honours in* cold and alienated em* 
VraceS). amidst the enervating rounds of shallow dis* 
sipation, let tiutm live as their fathers of old lived 
before them ;— ^let them mavty ds aflection and pru* 
dence lead the way, and in the ardours of mutual love, 
and in the simplicities of .rural life, let them lay the 
foundation of a vigorous race of men, firm in their 
bodies, and moral from early habits ; and instead of 
wasting their fortunes and their strength in the 
tasteless circles of debauchery, let them light up 
their magnificent and hospitable halls to the gentry 
and peasantry of the country, extending the coik. 
solations of wealth and influence to. the poor» — Let 
them but do this, — and instead of those dangerous 4^d 
distracted divisions between the diiferei^t rs^s of 
life, and those jealousies of the mi^Uitude saoft^n 
Uindly painted as big with des^uction, ; we shou^ 
.our country . as one Jftrge apd. b^riBoniQua* 
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family, which can never be accomplished aniidst 
vice and corruption, by wars or treaties, by inform- 
ations ex officio for libels, or by any of the tricks 
and artifices of the state t— would to God this sys* 
tem had been followed in tHe instance before us! — 
Surely the noble house of Fauconberg needeJ* n6 
■further illustration ; nor the stiH- nobler house of 
Howard, with blood enougTT to have inoculat6d*fealf 
the kingdom. — I desire to be understood* ta mak6 
these observations as general moral reflections,^ and 
not personally to the families in question ;* least df 
all to the noble house of Norfolk, the'head of Which 
is now present; since no man, in my opinion, has 
more at heart the liberty of the subject; and the 
"fionour of our country. 

Having shown the feeble expectation of happiness 
from this marriage^ the next point to be considered 
is this : — ^Eiid Mr. Bingham take advantage of thdt 
circumstance to increase the disunion ? — I answer. 
No. — ^I will prove to you that he conducted him- 
self with a moderation and restraint, and with a 
command oyer his passions, which I :confess I did 
not expect to find, and which in yowng men is not 
to be expected : — I shall prove to yon, by Mr, 
Greville^ that on this marriage taking place with 
the betrothed object of his affections, he went away 
a desponding man ; his health declined ;* he retired 
into the countiy to restore it; and it wHl appear, 
that for moTiths afterwards he never saw this lady 
until by mere accident he met her ; and then, s© 
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far was he from endeavouring to renevr hi9 €on«» 
hexion with her^ that she caine hpine in tears^ an4 
saidi he frowned at her as he passed :-*-this I shall 
prove to you by the evidence in the C^use. 

Geiitlemen, that is not all; — it will appear that^ 
ivhtn he returned to town^ he took no manner of 
Uptice of her ; and ih^t her unhappiness was beyond 
idl power of eipresaiou.-'-How^ indeed^ could it b^ 
o&erwise after the jacooiunt I have given you of tb^ 
marriage 2-*^ jsh^U prove^ besides, by a gentleo)^ 
iirho married one of the daughters of a person tQ 
wbOQO Abia COMOtiy is deeply indebted for hi^ ^niir 
ne|it and meritorious service (Marquis Comwallis)^ 
that from- her utter reluctance to her husband, al- 
though in every respect honourable and correct i» 
bis manners and behaviour, he was not allowed wen 
the privileges of a husbcmd^ for months after the marir 
ridge, — ^This I mentioned to you before, ai¥l only now 
repeat it in the statement of the proofs.-r— Nothing bet* 
ter, indeed, could be expected :.— who can controul the 
will of A mis-matched, disappointed woman ?*--Whp 
can restrain or direct her passions ? — I beg leave to as- 
sure Mr. J^oward (and I hope be will believe me when 
I say it), .that I think his conduct towards this lad^ 
was just such as might have been expected from ^ 
Jiusband who saw himself to be the object of disgust 
40 the woman he had chosen for bis ;wi(e -; p^d it is 
with thifi view > only .that I shall call; a g^ntlew^n to 
:»y hpw ^x. HavKiurd ^fike of this sm)jppsed, \>\^Ky 
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in my mind, impossible object of his a4oration: 
Ifow, indeed^ is it possible to adore a vromati when 
jrott know'her afftetions are rivetted to another i-^ 
It is timiatuml i'^A man may hwe that appetite 
wiiich is common to the iH-iites^ -and too inddicate 
to be desmbedr bat he can never retain an agk&ion 
which is returned with detestation. Lady Elizabeth^ 
I iMderstand, was^ at one time, going in a phaeton t 
~**^ There she goes," said Mn Honrard ; " God 
'^ damn her— -*I wish ^e miay break her neck — I 
** should take care how I got another/' This mxj 
seem unfeding behaviour ; but in Mr. Howard*s si^ 
tualtoQ, Gentlemen, it was the moat naXmdX thing 
in toe worid^ for they cordially hated one another.-^ 
At bat, bcKurever, the period arrived when tbb scene 
of ^seord became insupportable, and nothing cedU 
exceed the generosity and manly feeling of the nobia 
peraon (the Dnke of Nwfblk) whose name I Imve 
been oUiged to use in tte conrse of this cause, m 
his interference to efiect that separation which » 
fekdy ioqf>ated to Mr. Bingham : — he fdt so mucb 
comonaeratum fer this unhappy lady, that he wrote 
to her in the most aiiecting style ;— I bdieve I har^ 
got a letter from his Grace to Lady Elizabeth, dated 
Snnderhnd, July the 27 th, that is» three days after 
their separatkHi ; bat befitMre he knew it had actu* 
ally taken place : It was written in consequence of 
one received from Mr. Howard upon the subject ;-*« 
amon^ other things he says, <^ / sincere^ feel for 
jfeu.** Now, if the Dnke had not known at that 



timetluitMh Bioghaita had her afrlidifc tnd fegU 
timate affiMtionsv flbe ooM not hive bton mi 0I90H 
•f that pity whioh she reoeivad : she was> indeed^ ao 
cbject of the nnoirest pity^ end the euoi and 8ub4 
atanoe of this mighty seductionwittttmi oel to be 
no more than this ; that she was s^ftofioiiaftely re^ 
oeived by Mr. Bingham after the final period of vi>« 
limtaiy separation: at four oHdock. this mtaecablt 
bouple. had parted by cot^eni, ind the chai^ was Mt 
ordered tHl she might be oobsidered as e single tvei. 
man by the abandonment of her husband. Had the 
separation been legal and formal, I should have ap^ 
plied to his Lordship, upon the most unqufestttfoabls 
imthorities, to nonsuit the {Mainlitf'i; for thit adbieo 
JKtng founded upon the loss of the i^tfe'a sbciefey, it 
tmist necessarily fall t!o the ground if it bfipears >that 
ihe«)ciety, though not the marriage onkm, ^asim 
terriipted bjr a previous act bf his own : to thatiisair 
i9if separatibb I am persuaded he 'nevei- cd risidci ed 
Mt* Bingham as an object of ^resentmeiit *or »«• 
proach: he. was the author of bis 6wn'mtsfortim6s^ 
and I can cxinceivebim to have eKciaiinedan'dKkit^ 
guage of the pctet, as they parted, 

* '^ -i EWz^^scih nevtr \oi*d rte. 

• ^* Jjtt no niaii> After me, % woman wed . 

. <^ Wbcwe^ heart Jae k^our^ heAas v4t^ Aough ihp Wi^gfl 
*' A mine of gqld, a kingdom for her dowry. , . . 

" For let her seem, like the night's shadowy quten, 
^* Cold and^cohtemplativeTr-lie cannot trust her : 
*' She Way, 'she Willi firing shi'metmaHSor^iif on' biWiV'' ''' ' 

. ¥;ilai«orittf«oioiVg,.aitdlteWQr8t'afaba^ c/-*' 
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Yptt have, therefore, before you. Gentlemen, hifo 
; yt>nii^ rn^n p( feshion, both of noble families, and 
tin the ^wer of youth :. thp proceedings, though nqt 
collusive, ca,nnot possibly hp voidictive ; they a^e 
indispensably, preliminary tp the dissolution of an in- 
auspiqiqus marriagei whi^tv juever fVp,^!^ hfYP .^* 
isted : Mr*^ Howard n^y then ^rp(\t by ^n usefvU, 
th9u^h an pn^lc^ant experi^e^pc^, , gnd be. .^fRpifr 
with A worpan yvhq^ min^ he ip^y Md ^i^^n^agpd ; 
wtujst. the parentsof tl^e jirising ^[eneration, ^^t^king 
warnin|f'/rpm the lesson which the business of t^e 
.<%. W f^wibly .teaches, .nja^. ^yert ^rqin th^ip fa- 
milies, and the public,' that bitterness of disunion, 

• ".M.J 

which, while human nature continues to be itself, 
will ever be produced to the end of time, from si* 
milar conjunctures. 

Gentlemen, I have endeavoured so to conduct 
this cause as to ofiend no man : — I have guarded 
against every expression which could inflict unne* 
eessary pain ; and, in doing so, I know that I have 
not only served my Client's interests, but truly re- 
presented his honourable and manly disposition. As 
the case before you cannot be considered by any rea- 
sonable man as an occasion for damages, I might 
' here properly conclude ; yet, that I may omit no- 
thing whid) might apply to any possible view of the 
subject, I will conclude with reminding you, that 
my Client is a member of a numerous family ; that, 
though Lord Lucan's fortune is considerable, his 
mik calls^ for • corresponding equipage and ei^nse ; 
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he has other children— one already married to an 
iHustrious nobleman^ and another yet to be married 
to some man who must be happy indeed if he* shall 
know her value : Mf. Bingham, therefore," is a man 
of no fortune ; but the heir only of, I trust, a very 
distant expectation. Under all these circumstances, 
it is but fair to believe, that Mr. Howard comes here 
for the reasons I b^ve assigned^ and not to taka 
money out of the' pbcket of Mr. Bingham to put 
into his own,— -You will, therefore, consider, Gen^ 
demen, whether 4t would be creditable fdr you to 
offer, what it would be diiBgrac<^ for Mr« Howard 
torpoeive« 
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PREFACE. 

Cami^f J&f^fs Jbiel^ «< We^munterf m the t\§t 
tf Farua$y 17^^ for Mr. Cmtkett, tik Mtsdkr, 
in Bblhm, bccoma peculiarly interesting at theL 
present moment ^ from the verdict rf a Sjpeaal Jury 
very t^tefy at GuiUkallf London, in the case of 
Hn^WUlet the propriety iff the Independent Whig, 
$g the doetrine upon 9phkh that verdict nfpeats tM 
hmefrooeededt vios strongly insisted upon by Lond 
"Sit^^tine. in Mr. Cuthelfs casCy and every possiMg 
argwnent en^floycd to support it; but the doctrine 
}0fiS then over-ruted by Lord K^nyon, at JVest-t 
^imtefj 0s it was iatsly by Lord EUenborough dt 
Quilt^lt; aid, imked,^ Lord Eir^Ane appears t9 
have, bam SO;. seneilf(e of the atrrent :tf authoritif^ 
against fm, wbich would, j^t »)1 ey«&t», be b^id* 
^ on 1^ ftiDgle Jwlge proceodmg^ m sutll a J^k^i 
Whatever he fni$^t ihinh of jthfi propriety irf^^^ 
Aeisisfio on the subject, that he appfmrs ^ hao$ 
presmd the J^ry t9 bring in a:sp^fialverjM in Jlt^ 
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CutheWs case ; Jindmg the publication, or even a 
negligent publication, but negativing the criminal 



intention ck^rgfd Im 4he Indi^tm^ yi^yo if^^riring 

the ifdkm' h^yan thi JM^es,^m 'Mr he/ore 



the House of Lords, in the dernier resort'— whether 
such a verdict would ti^ptf ti a ju dgment on the re- 
cord. The case of Mr. Cut hell was shortly this: 
The Bishop of Lajdqff, int^eifeqr 17^8, had pub- 
lished a pamphleVmdmattii^g^^He ^ty of the people 
of this country, to exert themsehes to the utmost in 
Oi cnti(»t:hri^eti^<'if 1(9 dgkO^ ^tcmM^<a$v^ 
M^^JWdKOl reMaUbKi ilia 0iie\TiBmg9r^ ifnimdii 

9tlbminif^'''^''^iii>':regkim^.>^-9^dm- >«$f %igk Mitim 
Hftt^tke-^^^, ^ ^hi^ydigv«wsiiy.)MceMii^^l^ 
W ' n^i^paitflaahhe'jm.^Mk: "6^01^^^ 

96h9tl»i pkd^^tMfa '^y^iA thg'iffteaimiot VHMvift 

P)kts..CHtmh^tiN, mi '^Inoihiif^baitfaellif telw iSi 

}tm it, la^rh'^rbiecikM:'^ ike^*AitiiTiiej/^^kmi»Oli 
tM 'horMctO^yyi^d-'lAnyf^. ^n^ ike twi^'ifpseiilt 

9infnkr^iM^yif^eJkl3i^ piiff^t^4o'ife'k'iiilkim^ 
1li^l'^'''^dnkAdm/mry'^^sillite*mpUblS»fier^r^^^^^^ 

'^(^mi i9iia» reoi^diikn\f^ mf jfrnh^JG^t^m^ 

^lkk^ii». ff^ah^fiim0^^'dittkorf; Wti 
Uftf ifi^iif-Wfii^opy' )»ffi. cAtfs >cdse icdi»'«^W^ 



wj9ktm\,£(^.€S^m.;^j»^ ikat M\ 

pmted i^ j^^Ci^^\butiy^aMt^yHamU^ 

limicUd somk cofde9< ^ M:; 4ef$tf,!f/9r^Mlef to Mr. 
'^BuAsiSs^shtp, .^ h^JmdalmagrbGM t^jmblki^ ami 
^tfUsrjifJiiM vms!txiiti»6al'mirk$. Mr. CuthML h^ 

ike^mtm^ fmd cimywiir ^.^e wbrk. . ' \ 

The Indictment agaimt, ^r./JTokefield^ tht /m» 
tiko^ und ^9m&t Mr. jCutixlly the fbockMlUr^* were 
t^fpohaedAon ike w/te day^ the £ litf of February i 790^ 
far; trM ; <md Mr. iQuheil^ieifig t^be ./rift/. first, 
mid lir/^^aluifieki behgtamake his own defjpaac^ 
vs4he miihrn*^ Lord £r^me fi^^m^s tfi iueoe taken 
his sUmdfar Mr. :€u(^U^vfm^ ki& paittocnlaf j^itoa'* 
tbn^ ^mtMdhdgj thatJumng aiway0^<beenjihep»bf 
Ufhen\4jf Mr. Pf^ak^fiM^ji works }Mpfny\)sn^Qti( ^ 
aimmd iea7^fmg ,(mly J, md^itiiai Jthis^ pa^fAigLJking 
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am^Ar 119 Aitaii »y Mr. fVakefM Imielf, wHtum 
mr^ natke ^ 90 grtat a change ^ nt^eetj k€ had 
steered it to be sM upon the iUch of Mr. Wake^ 
liisld's chtracter, and the abstract natbre of att 

. liu other worksi without suspectmg that die sob^ 
ject wai poUtieal, much less seditious ; the «fte/^ 
iMviy who was called i» awitneee^ hmiffg sw6rn that 
k would not othenme, under ^ general imtruetkm^ 
and the natnre of Mr. Cuthelts insine», hamefaumd 
imy etOranee into the shop. To cmyirm this S^ce^ 
Mr. Wahefidd^ the author, was called by Mr., 
Vnthelt, but dec&ted answering, as it might trhmmte 
"himself. How the exculpation of Mr. CutMl cmdg 
have criminated Mr. fFsA^ld, beyond the wfi^ig 
of the boohf of which the Crown was knatm to hsm 
had full proof and which was not aftenoard^ denitH 
by Mr. IVak^eld in his own defeneei it is MfeMuy 
to . underhand ; but Mr. JVak^idd had a most m^ 
questionable right to refuse the aid of t^ testknony 
to Mr. Cuthelly whose case, howeoer, suffered cmn* 

- derahdyfrom the want of it. . 

As ike law stands at present, from a anrent of 
authorities, if is v?ndoubtedly not compett»it to any 
Judge trying an Information, or Indictment, for a 
Ubd, to gvoe any other direcfkm to a Jury^ thdn ^Hat 
pubUaUion, though proftied^ to have been sold by m 
sereantj withovit knowledge of the master, ihr } 
voifces thevtastei^ in aU i:he criminal consequences ^ \ 
iht pubfysation; and sub^eetsJOm id an Lifhrmatkmf 
ffr IndibiiopUy^ as a tr^Osdnable, seditiom, or jh%» 



JE^ilewAoimts^ tkerifcre^ up9» a late trial f <ml4 
give m^a^*tfimm to the Jurjf^ at GuiUhalif thaa 
itfit wkkk ovaw deticered by. bis I^rdA^* . JBut 
^ttnfyat mqjf w^U 46s&^e the wmider^Uim qf F§r* 
Htmrntf .wh^hr tik cam of jmJUi$ig *ar puUiAia^.a 
HM ^fkmddAe.t^tf asM is^ mchanammaJ^Jn.tbi^ 
bm% Md. that Juries should be adkd upm iih prth 
m¥wey im thmr oaths^Jhat a . J)^endamt published 
trmsonabljfi seditiously , w. malignantly^ mb^ xim^ 
fttmaccid^nt^ oTj ^ym "wHt, esom fr(m .mgUgemx^ 
tmttmicimi^ ^tks m^mm. ^ the p ublicatim^ wMck 
wtmi^tutm Ms.crime. 

\. It is trmtkatJ&is case efwew negligei^ce mthaut 
priiintenUfm^ isd^Seult ^pro^. Vet it acwrs/re*. 
ijpmssUy^ mdshmAl be dkUngmhed from a criminal 
pubiiaatim^ ami the dit^nftioH wmdd he mast ea^ 
^mmatat^mthMl tij^ rula.^ criminal las^, 
\ If the.mgUgent publication ^ a /i^, .though 
l{mtiM>ut cria»txMil inteoticm) mght to continue to be 
wh^ anamsdy^ and to subject the negligent publisher to 
sm^^omta^m W Jndwiment, as wU as tQcmac- 
Htm ^fsr da^i^ag^; why ought nqt the law to be ^ 
declared or ^cted, or GBm mthtiut declaration or 
^mctmmt^ ^ such Infarmatiom and Indictments be 
^mm wkjk ^stinct c^mits^ , or charges ; one 
charging, the, a\vaSxaX intentim$ so as. to identify the 
^inmal . publisher mth the . author, . and anotheiT 
qhargii^ a, nc^igent publication, by which tha 
crimes which are extremely different^ and the punish- 
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ments which ^htisrbt^equa^ ^ 'mM be dktim 

guUhedfrom eadi ^her,}\ wkat^ufi^^CiMi^* to die 

freient ccufwqf pnoe^ding^ a mefi£^^eg}i)gemt pidi^ 

Udkr ff^ befmnd^ gifilty of the Im&plmmi^ ^ktofg^ 

mg u €rimmai piMicaiidn putfj^^ and, ^ter c^mmt 

Um^ MMi^ b^wt ike\ Oomt (0$- the cag^ nimif-he^ 

-m a 4^m»fmblef > ^iMliM'oi^ m^^ mdignaiu fmbUMmki 

mid. GimM bereoemd* t^ mHgate hU seMmc^ ^ 

iuwing if en negligent toly, -iekig 4t^opped by^ Hm 

record ^ ihe >c(mlmiion jr idtkough the Judgei^ 

Jiremjawmmty <mdjus]ik^ mre eifery ddff ehUgedy m 

1^ Ire^ 4^* the Teoorcl^ te mitigate, by a-eide'mMf 

tie judgments of ihe law, upon prmipke 4iAic% Aibf 

Imr d$i^ wd opon^ ^anctiom It is Msemovkaly 

vAick 90 ^J4en entas^iee the 4Mmeiemom tjf JTin^ 

mei mti oon$mue4ode 00 tiU tie .iaee^ia duly ''0mm 

dftftod^ the Legidature^ wtd tke^gmstion, ^me wflji 

or the oeher, ^ at Tfgt^ From^ tht eame mtomei^ 

the Rio. Mr. Bate Htulky ^AfOM tuip^ed-as ^mot^ 

being a criminal pttbUst^, mamf ymrs ogo^ Ijmd 

^rtkine and Mr. Fkt, then .<jit the Bar^ heing hii 

ConmseL But the 4iGqmttai was agaimt the 'Opkim^ 

(^ Lord Mansfield, who tt^o% ot^ernrntef Zord £r^ 

s/dne's 4irgtmem, and directed the Jury toicomiet^ -i 

All that L^rd Ermine then snd in-the foHmmg 

case of Mr. Guthell ^ppmrs to haw coMendedfo^ 

.is, that if a negligent pubtitdti&n te> an mhetMs 

iffeme, the party skmtd be so char^,. i^nd ^mght 

not to^ be convicted on^atmmt, whk^ cAbr^ a os^ 

. . . ' • • d' •> i^ - ■ • •- 
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l^iNAL intention^ which he is in a cmdition to negative 
hy satisfactory proof. 

A further eoil^ indeed, and m small one, attends 
thi^t^hfkoi dkhkiS^higm}(/iiiAvc^^ 
the negligent publication by distinct charges in the 
Indictment. JuS^es oMt '^^Jky'tes ^11 occasional 
differ totally from each other. If the Juries^ fmi- 
mg verdicts of acquij^l^J^j^^jttt^ cases^ aigidnst the 
pinion of the Judge, are considered by tftepubUCf 
or any part of it, to ha^ acted improperly, tl^ 
tri^lb^Jmf t^^^i' in> prtfpd^tk^j ''md4f,^^'t^ 

ptf-fyre^aa^i epiriim^^-ikt^^iiilge fiUftHHigJi tki 
jMge hudm^yuAsdifMiokto -^bw ^*^mir^^hn% 
iikd^udloii^ mtiimty^ ifm « mffi^-s' in pn^ ^^^imet- 

mm } ^tif^m^hh wmUtUi6iihf^'4hk ^tomtry ^tualfy 
'dtfd^ ii^M^ tlm^^mmbsPPi^fin^ ^, M^ ^Mifidemt 
4l$ M^ dtSmMmiot^^^^a^i^ii^^Wt^^ 'a^dk 
im^ ^^sm^ k^ m^XiMiry H^^' W^Uin'mdk 

' ' ' ■• 1 \ • \ »'■>•• J •. F • ' 
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Tii3 KING V. JOHN CUTHELL. 

FebruariftUi, lygo* 



I BI9B ta. jddnMi ycia^ Gentlemen of the Juryi 
Jiifcb «iiiit(cfa iui9Mtjr«s Ibftv^ever Ml;. in tiieopimf 
pf my profiB^iooal itfe.v~The duty I have to perlpitf 
18 dii9q^li wA d^kate.-^! am Conniel for Nf^i 
Cutbell cn^f who i« chaii^ed merdy m pnUidier qf 
a wrttipg, f^r which the Beverend Gentleman wm 
in Court (and pifko u iO'pktidkiM aum effu$0j is mir 
mediately afierwardu tp be tried, on another lodiptp 
jm^^t^ as^ t^ie opiMai** 71)e rulea. c^, law woold «|i* 
title Mr. Cathdl to a dmble, di^mif \ he itiig^ 
maintain the innocence of the hook, because his 
crime as publisher can haare no existence unless the 
matter be criminal which he has puhliihed ; and sup- 
posing it to be criminal, he might separate himself^ 
by evidence^ from the criminal purpose charged 
upon him by the record. — ^The first of these offices 
he must not be supposed to shrink from because of 
its difficulty^ or from the force of the verdicts which 
the Attorney-General has adverted toashavijgg been 
given io the city of London ; Mr. Johnson, wbp 



in. ERftKimE^s 8i%seir^^ft' BfK. cvtheli.. ^21 

'was thfre convicted, stood in the ordinary sUuation 
tf a bookseller selling a book in the co'arse of hts 

'trader— on that occasion r thought myself bound to 
m^ke the deftrncfe of ike' Bc^ok ; hot the dfefen<fe of 
ft book may be one thing, and that of its publisher 
another. — ^There can be no proceedings in kem bjr 
an Attorney-Grcneral against a book, as against tea 

^r brandy in the Exchequer. — ^The intention of the 
author and of each publisher \nro\ves another coni. 
'sideration, and it is impossible to pronounce whait 
opinion the Jury of London might hav6 held ^n- 
eieming the book, if its author had been to lay beforfe 
them his own motives, a^nd the circumstanbefc undet 
which it was written. Even after Mr. Cuthell shall 
be convicted firom my failing in his defence (a sup- 
position 7 on!/ put, as the wisest tribunals are fal- 
fibfein thdr judgments)', the verdict ought not, in 
the remotest degree, to affect the Reverend Gen- 
tietnan who is afterwards to dfefeiid himself.— JRB* 
tnotives and intentions will be an entirely new cause^ 

*t6 be judged of as if no trial had ever been had upon 
the subject ; arid' so far from being prejudged by 
other decisions, I think that, for many reasons, he 
will be entitled to the most impartial and the most 
Indulgent attention. These considerations have de- 
termined me upon the course I ^hall pursue. — As 
Mr. OahelH exculpation is by disconnecting him-- 
self wholly fi^om the work as a crimxii al publisher» 
from his total ignorance of its contents, and, in* 

HJ^i liliiipst of its eiistencej J shall leave:thd pro« 
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Tince of lite defitQce to. Mr* Wakcj6iel4 \1immff9 idip 
id^ heikt *e^latn to: his 910100 Jurjf the gftimine sen^* 
iseots which produced it> 4nd whpse very defK)r|^ 
ment and caaooyer^ 10 f^le^ding bis owa cauie, isajf 
fttrUungly crifcdroe upon their .consdepces and ov^ 
df rstaodiog the truth and integrity of hij de^tmoe* 
X)b«erv»tioQs from me might only c^\y anticipi^ 
jnd perhaps clash with the lurguments which the ^ 
tbor h»s a just^ natural^ an^ a .unqsjt ji;itecestif^ 
ff^ht to insist upon for hinuelf. 

There is anodier coiisi4eratipn which ^'^r^her i^* 
duces me to pursue this course. The oauae^ «o cmi,^ 
jdvctedy will involve a most i^yHNCtWt.^est^>ll.^|^ 
:regsnls the liberty ,^f Jthe press ; tb^cause^; thqy^ 
ibe principles of criminal find .civil justice ^r^^dj^ 
iingui^ed by as4:lear.a bqupdary ^s .th;E(t*vi;h^Gh.Mi- 
parates the heo^ispherjcs . of light and dai:k|)e^> ju)f} 
tboQgh they are carried -inta daily pi^c^ce thrpt:||{j|«. 
;OUt the whole circle (>f ,tbe la:iv ; .yet th^y hayeheen 
too long confounded and blended .tpgekher when:fi 
Mbel is the crime to be Jpf^ed- This ^og^fu^Q^ji 
Gentlemen^ has not prpoefe^ded /rpoi any 4iliQi^ 
«rbicb has involved the sul9qc!:> beqtuse^of a^ .t^ 
parts of our compU^a^d .^y3|fm p^ la^, ^t isi,th/a 
fiitnplest and clearest; fapit Jj^u?^ . i^pj^ifiij^ 

,qaiiB«, and^RdeavQWiftgr'^^^V^^/ <^¥^. 5?II^'?-W^ 



pm €i3jb^«h tbds . so deci«ivelj& as tbe coDcaiiiTenGe 
.Wi4]| M^bich fdl Judges hs^e agreed in the prmcAfiu 
of cml actions &}r Ubels^ or slander, concerning 
wbich *t1;iere.ne;ver has birea a controversy, nor i« 
ibofje to be found tbrougliout the tmnierous reports 
Af our Courts of Jastice, a diacordant ca^eon the 
^u^oct; botin jbuUeWient^ for libels, or^ more pro* 
|)erly, in IndictuMfots for political libels, the conAi^ 
jBion bcfan and^nded. 

• In the case of a civil action throughout the whole 
lRa^|^ of civil iolaries, the master is always civiliter 
«pawerabte.for tbe act of his servant or agent ; and 
luseidenttor oegiect can ther^bre be no answer to % 
ipjaintiir, compleinii^ of a consequential wrong; 
If jthe driver of a public carriage malicioosly ove^ir 
iiH^s anotiier upon the road whilst the proprietor 
ia asleep in hrs bed at a hundred miles .distanoe, the 
pafty injuring must unquestionably pay (he damages 
lo A farthing; but though such malidous servant 
flight also be indicted, and suffisr an in&mous judg^ 
nsent^ emld the master also iecome the olyect jofsuck 
aprosBWtiim? CsRt^AiNLmoT. — ^In the same mao^ 
ner, partners iii trade are dvf% answerable. for billc 
4iiawa by ose .^mother, or i>y their agents, drawing 
fthem by procufiation, though fraudulently, and io 
abli^e of their trusts ; but. if one partner commits a 
ivmA by forgery or iietitious indorsements, - so as to 
#tib|edt 'himsey to deaths or -other punishment by 
•Indictment, could tht other paxtneru be indict^ }-^ 
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cause it not only answers itself in the negative, Irtft 
exposes to scorn every argument which would con-. 
found Indictments with civil actions. Why then is 
printing and publishing to be an exception to everf 
other human act f Why is a man to be answerabli 
crtminaliter for the crime of his servant m this in-* 
stance more than in all other cases ? Why is a man 
^ho happens to have published a libel under circom^ 
stances of mere accident, or, if you will, from ac* 
tual carelessness or negligence, but without criminal 
purpose, to be subjected to an infamous punishment, 
and harangued from a British Bench as if he were 
the malignant author of that which it was confessed 
before the Court delivering the sentence, that he 
never had seen or heard off As far, indeed, as da- 
mages go, the principle is intelligible and universal ; 
lut as it establishes a crime, and iififliets a punish- 
ment which afFects character and imposes disgrcK^, 
it is shocking to humanity and insulting to common 
sense.— -The 'Court of King's Bench, since I have 
been at the Bar (very long, I admit, hefere the 
NoMe Lord presided in it, but under the adminis- 
tration of a truly great Judge), prcmounced the infii- 
mous judgment of the pillory on a most respectable 
proprietor of a newspaper, for a libel on the Ruman 
Ambassador, copied too out of another paper, but 
which / myself showed to the Court by the {^fichvtt 
or his Physician, af^peared in the Jirst as well as in 
the second paper, whilst the Defendant uhu an A& 
9(ck bed in the eountrtf, delirious m a Jever. I b^ 



lieve' that' affidavit is^till cm the files 6f the Court.—* 
I have thtJtight of it often — I have dreamed of it, 
^id started froiti my sleep-^sunk back to sleep, and 
started. Irom it again. The painful recollection of it 
I shall die with.— How is this vindicated ? From 
the ^2^/^^e^ necessity of. the case. — Ah Ittdictment 
for a xiifiL is, therefore, considered to be an anomaly 
in the law. — It was held so nndbuhtedly % but the 
eypQsition of that error lies before me ; the Libel Act 
lies bfefbre m6, which eoifpressly , and in terms, di- 
rects, that the trial oi a libel shall be. conducted like 
every mhet trial for any other crime; and that the 
Jury ihttll decide, ^(?Vupon the mere fact o( printing' 
arpMhkingl h\xt uptm the ibho'le matter put inisstte^- 
1.*^. the publication of thie lidel with the inten- 
tions CtiAR&ED Ay 'TUB * iNtilOTMBNT.— This 13 

therulq by the Libel Act ; and you, the Jury, as well 
as the Court, are bound by it. — What, then, does 
the present Indictment charge? — Does it charge 
merely that Mr. Coth^ll published, or negligently 
pttblidhed, the Reply to the Bishop of Landaff ?— No, 
It charges, ^' thm the Defendant, being a widied and- 
*^ seditious person, and malignaritly and traitorously- 
" intending to secure the invasion of Great Britain 
^^^ by the French, and io^ induce the people not to dis^^ 
'^^Jbhd'the country, had published^ ^c. setting 
*• i^ojiT^ THE Book.^ This is the charge, andyoi^' 
jfmst^ believe the whole complex propdiition before the^ 
Diefeiid'ant can* be^^legfttly convicted. No man can* 
$t(M9d j3p to 46tt}^ ihiiixt the te^ of the jUbel Aot^ 
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whidk reduces the questioa wholly to the tnt^tioii, 
which, aught tq bq a foundation for their verdict* 1$^ 
}^ur belief pf n^igence sufficient. to con^mn Mr. 
(^pthell upon thi« Ii>dict{nei3r;, though: yO^ . rttiy ^i^ 
credit tha crimtual motive wUich is *Vf rred I Th^. 
best way of trying that qitestion^ is to find the ne^;- 
ligence by a 8))epral verdipt, and n^gaike t^ift ipQ- 
tives . 01 alleged bjf ike IruiiCiment ; do t^iat^ <^ ^ 
am js^tisiied^ . . 

. I am i!)Qt coi)te<»ding that it may not be wife that 
the law should punish priqt^rs a0d pubHshens even 
by way of Indictpieut^ for gn^s neg)ig«n€^ ffras^a 
n^Kgentia), because of the groat danger of iid^pting" 
a ooQtrary rule. Let it, for ai^ufnent*s ^e» be. 
taken that s|ich an ludictoient may , eyeti. as th^ law 
s^ndSi be properly qmintiiiiwd ; but^ if (hig. be sq^ 
If t^ siiould not th.^ Indictmiepty in c(>iif<;>rmity ^ilh^ 
th« universal rutes c^ pleadings charge m^h nfgli- 
genceby fn distinct count ? — Uppn M^hat pruK^ple is 
a inan> who i^ guilty of me crime^ tv be ^Onvieted^ 
without £| shadgiw of etridenc^) or in the ^th oC^^U 
c*vMe)iQ0^ of uni^her etime^ grelily more heinQii^ 
and totally dijpsrenl f 

; If upon a count, oharging ^ ne^tfg^ .publiQ^iQP> 
a. pi:tii^er.wer« ^x\svsi0kf b^ couW/Qg^ jfcp|i{*^* 
upon the jecord to be:gttilt)5,/ro7» ni^Ugm^i bwt, 
according to ihe p^resent prac^i^, t|ia ^udg« ;^ls' 
the ^ry, that though, a l^wi^t \»\ m^yx^^fim, 
mgHs^i 4flt i^lguil^.»lH<»^ lW!wbifll§.rt*«^ 
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intenlkm i and sifter such a cbnvidtidn/ wbeo hef$^^ 
p9at9 \n Coart to neoeive jodgment, and reminds^ 
t^ Judge/ who inveighs against hm tnutoroidfa^ 
•editiDos, ornialignant conduct^ that the evtdeiiMt. 
M^l^li^ed his: negiigence qkly i foe ia instantly bU 
lehced^ and told that he is estopped by the record^ 
whidli charges a puUication with these misehievosd' 
mtentidfi^/and of tvtikfh entire diarge the Jury hwft^ 
fiMitid him guilty. I appeal, bddty, to the truly ex* 
cellent/ahdi lebrMd Chief Ju^de, whether this ha 
Gonform^e to . the precision of the English Ibw itt 
a«iy of its other- branches, or to thtjut^ice of any 
Isiw tbroyghoht tfie world. 

Biit^it'has :b^n said, s/^d truly, how is the intention 
to be pfov^ but by the act ? I of course admit 
that the ' intentions of 1nen are inferences- of reason, 
from theii- actions,* ti^i^er^ the action canjlcw butfrom- 
cmB' motive, and' be the r4aifniaile result fAit of Mft 
iNi?M'¥row.^Proof of meh an dctioi> is undoubtedly 
most ' 'oonvincing proof of the only intention whieh 
cooid {^tKioee k; but there are few sue^ actions; 
nor, indeed, scafcdy any human conduct which may 
not^ by circnmatimees, be qualified ftom its original 
/lirrMiyacitf character or appearance. This qualifiea* 
tion is the foundation of ali defence against imputeii 
cirimes. A morb! woiiml, or Mow, without adequate 
pron3itati(H|, tisible to a Grand Jury, is a jnSt 
ibmidacloA for m indictifient of murder ; but the ac« 
4^Bed may i^epill that inference, and reduce the crime 
firoiii riiimkv to manslaughter, or to eicasable, ttai 
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cveajb justifiable homieidei Mr. CutheU ask» no 
wore:— he adtnite that on the evidence no» before 
yOMr he ot$ght to be convicted,, if the book is in youir 
judgnient a libel ; because be stands before you as a 
publisher — »and «xiy .be» therefore, {taken to have 
^fe^ secretly connected with the author, ®r even to 
^ the author himsdf : — but he claims the H^lt of 
repelling tho$e presa options % prmfi and ithexOnljs 
differepfip .between the CrQwn and rne, will he^ nofc 
^ to th^ ejtistence oi the fact on which I rt«t my 
^{%ft6e:rr'but' wkeiher the proof may . ke received as^ 
rfikvc^nt^ and be acted upon^ if believed by you^ ike 
Jury. I am sorry to say, Gentlem o, Uiat it is now 
becoma ai common-^place position,, that printers and 
booksellers are artswerable for simple' negligence j 
yet no Judge-, k> my hearing, has ever stated that 
Ti^ed pt*oposUi0n fi?om the Bench ; it has been isor. 
puted as the doctrine of the Noble and Learned 
J^udge: when and where he deltivered it lam ignorant-— 
1^ has, on the contrary, tried Indictments qn. the 
grinciples of fthe Libel Bill, befoife tWe Libel Bill ex- 
isted ; and on these principles Stookdale was tried be* 
fore him, and acquitted. Where a printer,, indoed, 
h^ prii^^ted, bi" a bookseller has ^old # book, written 
^y an unko^wn or unprodaced aathor^ and cannot 
bring any evideac^ ua his defence-r4^. mUst,. to be 
s^re, in. commo.n ^i>se, and upon e very. principle oC 
Uw, be criminally responsible, if the th^ng pqtbli0b.<f 
ed be a libel ; sbnt^olfqr riegligence onjtjr,: butr^$.eri-, 
ipi^al in the fi^ll^ix^ent of the Indil^ti^iH^ A pilb-> 
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Iishef, indeed^ though separated m original ititentibw 
flT>m the criminal motives of the author, may be 
found to be responsible in law, for the public^-' 
tted, upon the legal pnesumption that he had advpt--' 
ed the eriminai sentiments K^f the author ^ and crimi*" 
wUl^ circu atedthetn by printing or publication. But 
sudh B conviction does by no me^ns establish the' 
prs^oGition, that innocent printers or publishers,"^ 
wkeri they can show their innocence^ are criminally fe-! 
spOiDsibIey2>r negligence only. On the contrary, it 
proceeds upon the crin>inality being primdfaxne estS^ 
blished by the acf^bf publishing in^ cases where the 
printer or publisher cannot show the negligence or 
acihiltent whkh had led to the publication ; but where 
^(fhmere negligence or accident can be established. t& 
ihefatisjhction of a Jury, which net v^ry often can 
ih t'hetase^ the criminal inference is then repelled> 
an<i! the Defendant ought to be entitled to An ac^^- 
qtiittall The numerous convictions, therefore, of 
publishers upon the mere act of publication ^ esta- 
blish no sufch proposition as that which the Attor- 
ney-Geneiial has contended for; because such pub- 
lishers wQre convicted . of the criminal intentions 
charged in the Indictment,' not upon the principle o^ 
criminal responsibility for ah act of neglect only, but 
because it could fio^-be estabHshed, in these coses^' 
that the act of publishing arose from negligence only.* 
By the act of publishing matter from whence a cri-^ 
minal intention results, as an inference of rea$K)n; 
and, therefore, as an Inference of Uw, th^ criminal 
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mind in pfiinAfade fkirly tmpotaUe i and in th9 al^- 
aedoe* therefore^ of satisfactory evidedce on tbe |Wt^ 
of the Defendgtit to repel the criminal ^ondisionv 
the gailt is duly eistablished ; but, tbisn, this is nofc 
doctrioii a{iplicable sin^y to libels*«-it ftppii^ tqttaify 
to uU ctimet where the most innoceM man tnay be 
oonvictedy if from unfortunate citcttmstaooes he can** 
not repA the presumptions arising from qriitoinatiog 
prd6f» But the doctrine which I shall ever <^>pose^ 
as destructive of every bumaii security, ttd rfepii^ 
nant to £he first elements bfcriioinal Justice, is tfais^ 
thai THOITGH the Defendetnl^ taking upon himstlf the 
4i0c^9 a^d frequently impeesi&le pto(^^ accideni or 
Qvef^ghi, should h^ abie (fo eomince ihf Jury that he 
never saw the matter c^rged to be a libel^-**^tfaat k 
was imposed upon hitn as a work of a difierent ijua^ 
Jity-^^'-or, that he was absent when a set^ant sold it» 
and to which servant he had not givi^n a feneral It** 
<!ense to sell every thing which was^ brought to hiaa*-^ 
a«d who, moreover, could fortify th^ proof of bt9 inno- 
cence by his general depqrtment and cbjifacter*; yet, 
that such a publisher must nevertheless be found guilty 
M a malignant publisher, by virt^e of an ebstrslct 
^gal pro{>08ition — this I deny— atid have, through^* 
out my whole professional Ivfe, niiifbrmty de^ed. It 
ni&i^ has been adjudged in^ch a ahape isio bS 
faMy grappled with. I positively deriy such A doc^ 
triae^ and I am sure that no Judge ever risked hif 
character with the public by delivering it as law from 
the ^0ch. The JhAst% eia v have been hobnd atr 
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Nisi Friu6, .« I itdmit they are, to dedide ^poordiugf to 

the current of <tecfeions. I will meet my L^m^ 

Fd^Kl, «be Attomey-G^neral^ i^ tbe Lords' HdOde 

<0f P^haihant on that question^ if^^^f theJta^, 

tvUt^ssi^l fne with the fact to raise l^^•fi^dtclg,a8^a 

'Special Verdict—" ThMt tlie i0oA, if^youpleaie^ wds 

*• aiibet-^hui Mr. CutkeU, the Defendant, pubiidied 

•^ il; iui tk&t hjB publuhed it firom negligence and in- 

*^ advertertcy , without the motives chah(Jb6 ifeV 

*^ THE iNMCTMBN*/' — ^If you, <atemlemen of tti|e 

JarVi will find such a verdict, / tifffti cmsent net>iir 

*^ re-enter Westminster Hall agmf^y '■ if one Judgfi 

out of^ /fee twelve willj upon a writ of error ^ pro*- 

wmnce judgment for the Crown. The thing is iM*- 

F68SIBLE ; tod the Libel Act was made for no other 

purpose than to suppress .doctrines which had long 

been branded as periiicioite and destructivd to public 

freedony arid security. The Libel BiH wai passed to 

prevent trials of libels from beJiig treated as an 

'anomaly in the law, and to put them on a footing 

with, all bthe<- critne^ ; and .no crime can possibly exist 

whhi the intehtUm tukiHh coh^titules H^ .essence, . cati 

^ efeparbted ifrom tb6 act-^-** A^tUs ^n^facit rewri^ 

^^nisiine7ksit¥&d."*'^'l(B. iPhat^lvilhcmt Mowing 

the King J were * to ^yef hitrt a bloWi vfhich tfiigbt 

wen^endang^^hii lifei could herbe convicted of oemi- 

passhig md im^ihii^g the death of the King undc^ 

^e statute of Edward^Hf . ? ; Undoubiediy mt-^he^ 

caiisMAe'thfjipUS^g^intentkm was the criiwi tt)tf 

Ae ^Mow^- ws- oiriytrie'^oveft^aet' fi^rtnwhenoe the 

a 4 



;232 MS. ESSKIKB^S MBECH 

compBSding was to be a legal inferedoe, unless the 
Priioner repelled it by showing tlie circoiiDstances of 
the accident and ignorance under whidi he assadted 
the King. I of cour&e admit that it is not necessary 
to prove that a publisher had seen the book he pub- 
lished : for if he authorises his servatits to publish 
even/ thing mthout examination, it would be suffi- 
cient proof, in the judgment of a Jury » according 
to circumstances^ that he wati the wilful and. criminal 
publisher or author himielf^ or secretly connected 
with the author^ and criuHn^Hy implicated in bis 
guilt. But, the. present qu^tipn is, whether, if he 
xan convince ^ou, the Jury^ of his innocence^ you are 
still bound to 4:ornvict, him tmder an imperative rule of 
iaWf. though '^oVf beUefued:his ,mind tp have been un- 
'ComoioUs (f th^. crime iiHp^^d by the jT^dj^ctment^ 

If a man. wer^ to go, upon tlie .roof .of a 
house in th^ Sftrprjd oir FJppt Street, ao4 th.rQw.doWH/ 
large stones upon tb^ pass^ngt^is below, it wogld un- 
doubteclly beri^fiiv^rder, t|io|4gl? a strainer oiiiy were 
]c.illed, against. whpn> no /particular malice cou^d posr 
sibly be suspjeiQt^d ; i« e. it^.waiald'be m^fdeX) if j^bese 
facts were ret VI r Hied to the ^udgi^s.by '9pf;GiaK]^,^i:dic;t^ 
•But , wpuld a. Jury, .b[e bound to conviGli bjmi.eyen 
jthoiigl\ tb4y/ vyer.ei co^v\fiQ^6riby.thex cl^/urest^ef^i4encei3 
ihat "be, bad pii^tarl^eei .thq side off the . h9ps9,M4n4 
/romi 4na4veitencev\bml^ thrown the. stopf^. info 4^ 
Jf^eei^ ins^teadofp^^thfiotfyerMde^Ufhich^^ifd^^ q^ 
:unfrf4juemed ifpot ? ..This prppf might he- (ii^H^M 
but if the pfoqf e;mti(4i and ; th^ J^ry^. hfUf(ped,f^ 
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.woux^ 17 B;£ MURDfiR ^ Comtnoti law^ common 
sease^ md commoh humMiity, revolt alike at th^ 

4.,,iTbe Attonney^Geaeral has admitted the tmeprin- 
fOiplefvof tjhQ:> liberty of tbe press, as :tt re^ds the 
jqUajityldf.a pWication^ Jti&.basacknitted it, greatly 
•to hi^ bonojiiif, because he> is; tjtie first .Attorney -Ge- 
;iie^al wh0 ever>to my knowledge, ha& so (fi^^inc/Zyad- 
jm\tj[4^ Uv He ht^i in^ed^ admitted the trueprinciple 
in* the very wpy J have alway^ understood it in most of 
the, oi'ifjiinal i prosecutions vvhioh^ in my time; have 
:be^n tb^ subject of trial. ' The questionsi have aU 
.waySijgiritea on> the appIit^ationQf tho pritic^leJtQ par- 
fic^r barney fihAt^t isirthe: sole. question « to-day. 
^^ hasadfnitted ihat^ereKy sii&jfeet Jias afcfear rt^it 
tlh^ely -(a jdi^u^i^ t ^be principles iind forms; o£/tkt ^* 
iver«iiije«t,. ?t^ jjrgue upon- their iaipvfootipns,iand td 
l>ropos^ temedi^Si; to ar^ign, witb deoetk^ ^ftdiair 
^rgilimeoi, ]:he; re9ponsiblp(h2inist^s^aQd><iiiagifiiti:ates 
pf the oottntfy, :thoiigK:noti:t'o.ihold them<iip ia.ge^ 
i)ei*al, indi&Oriftitiifllidg exteeatioa aifid oonttmf>t ;-— 
ji^^. 1^$ ha^ ^d(^' i4tt^l >8UO| [Ihatiit ^ i^ th e ofikb (of . the 
Jury to ^y, AMiriwo .which ^. the two desci?ip*ioiis 
any polilicaJ .writing .waa ta be! classed, i This admii- 
B\9Ti cocoes ;$t^glyuin-:a$ifqKtf't bf'pubiUAerk^.iB<^^ 
if ^n auth6TixlQi4l4rtoqki)t9ri4^i]eg«lly*uppQ. any such 
3ujb^J>Qts,:fUibliiiher^.Ii)i)gj^^ fehesd ^rri^eoti.be/boc4c 
rftpg^thterijjSon the «^ yiefe^tpft tte'wfcjed:,nia«6r*. 
te^d fiT^ 'tM tit\^ipsig^ mihoxA v^pibB^ito ibi 
€Qnt^i>ta< :BUt i$::? Writtfip v&^Ud(gi Qm^fB^^ 
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verament, tod ifcs doeiadrnmbtiBtian^bft miqttaiiMk 
a^y leg^, a geo«ral boo^aeiler has no soch vestry 
imposed upon him from the getieral subject of the 
wofky md must read his ^rhole library in H perpetual 
atate of impriaonment m his stu^, to gulvd him 
friMn perpetual iiiApnionilient in u gmt^ If he piiiK 
lifthed^ for instance, die Em^clopsedia of Paris ^ 
London—^md in the examination c^.all sc^ce and 
of all art .in such aMupendotis work) there shookl 
he found, even in a 'singly p^e or paragraph, a gross 
itttack ou nfligipn* on morsds^ or on government^ 
Jie oiust be presumed to be maiigndntiy guitoy, and 
^acconiihg to the argument) ifot pn9!tAf0ciB mirely, 
hut c(n^insiveif f to be the criminal profnnigttdT cf 
miachii^, with misobievotis intentions* Sarely this 
eaii sever be even^^ated in a court of juvticfe. Td 
lalk of arguing fi^. is ridieulous* Ssdh^ a persoft. 
tiu|^5 indfsed^ be prima Jkcie liable ; and 1 admit 
that faeis.sd ; bot^ sunely, a Court and Jury ^re^ in«> 
^vested with the jurisdiction of considering all the 
circomstanoes, ^m\ have the right of judghtg^aocord* 
ing to the just and ratibn&il infesebota arising fromtlie 
wbolecase, whether he was intenlioukiHy' mischievous. . 
This is aSl I contend fcr Mr. Cuthell ; and it is a^ 
princii^ I never wiil ahmdon-^it is ^ ^principle which 
does qot mqutre tbeabpport df tiie libel Act, because 
jlj^everihaB at any timt beieti 4leftii0|.- When Lord 
UfanaBeM jdtvwted the Jury f oeonviot Mr. Almdn as 
Ihe cdipBBBtl |>iyUiBiiei: of Jip^ he told Dbedi liiat 
iii|unna ^^iniii^^ tltt^fvik of piMishing wai^^ att 
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ififbr^Dpe of hw from the act of puUicatijm; 7f a 
Pigfmdant mlUd no wftneMes to r^l it^ and that m^ 
wii1u€$$es had been examined bj/ Mr^ Alnum, - But 
be ^B^fmKt&A^ in es^e&s andpasitive words ySS rqKMrt* 
€pd by Sir JnQies |[iMTOWi» intl^e fifth voL of his Re« 
ports, ^' TAai the p%iilicaiian of'^ iikel migfu, ijf lafr^ 
*^ mfnHances^ be fiteijfied ^.te^K ^ eacue^d ae.in^ 
^f m^enifbij/ eir4iUfnsUences ie be. established by the- 
^f IkjfendanfjS jf^eff.** B^t according to the argu^.^ 
mants of to^dliy no such di^eticeis admissible* I 
aijmit, itideed, th^ it i& rftrdy within the power of a 
printer or* publi^ier to tnal^e of it suoh a case by ade* 
<)iiitte^HieQoe 3 iQ^qmodi, that I have, never yet been: 
aWc! to hrtng bdbve a Jiury^ such a ca^ as I hi^ve fot; 
Mr. Giutiellv But the niretiessr of the ^pliofttkm 
renders it more unjust to distort the principle by the 
ife}ectioa of it) whm it JMtly applies* 

Haying now laid down tl^ iMly prifioifJe upoa 
whidb Mr. GcftMl <?» ^ defen404> if the p»ssa^ 
in the bcfoiy selected by tkup fydktm^nt^ are liieUmu^ 
I Will nowtu^iti^ hefi>re yoiil 'Nflt. 'QothelKs sitoation^ 
the course <of . his trade ^nd^bM^iiMs^ and his con^ 
.ueMOili if it ca|i< be called tyie^ with the work in 

question*, • -'ir- . :ii *':..'.' •. -l ;7"- '•••;':. 

Mr« €utheU^ Qefideiiien, 10 not MeH* io th(9 ii^^ 
9tioii of ^uAw}\ e^ally le^p^Mabte «bjE)ok«41«M ; tb^ 
course ^ whose tiydtf, <ai; 'the <^th(sr i^wrten of tf^ 
|p|^n» i» the tr^uistCory pltiblictitions^ ^f jthe dnyon. 
9II sttt^eets, eposes them to the iMarly .riik iof p90<». 
MoaitienB €01 Hbe most efJAA |)rint^pks 41^ \imt% y^fSfkr. 
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out almost the possiWIit)^ oT snch a'defencfe as Mf. 
Ciithell has talay before you. They who \tish to mhs^ 
HI the slander, the fashion, and the politics of the 
day, .resort for newspapers and pamphlets, to those 
gay repositories, filjed with the active, bustling, and 
^riibitious men of the » world. In those places ho-: 
thing is read or telkedof but what is happening at th6 
very moment ;— a day generally consigning to oMi* 
vioUj domestic evertts, however singirfftror afflictfrtg;' 
liven the revolutions of- empires giving place ina* 
week to a newer topic-*-even to the favoured pantos- 
mime of the d»y. The bookseller- who stands be-' 
hind such a counter, coflecting and eipoMng to vfevr^ 
whatever may be Jthrdwii upon it/ without perusfeil'br 
examination'; who can bav^ no bther possible reasoH 
for supposing that he setls nt>'Hbeb, exc€ipt the ab^- 
surd supposition that 'no libels are wriUen^--su<5h a- 
mart • is undoubtedly pyimd facie criminally resp6n^ 
dible; a responsiliiKty t/^/jf TO^ri?/^ to be succestfuHy 
repelled. Sale of a 4}t>el by the master- of feoch a 
shop, ^however ^fsfe iti 'liis morals, wHhoiilt ike intisi 
dMan^irdiiVe eviddnit^^ok' his patt to repet the pH-^ 
mmptioii arkirig^'firoM iheaet^ is unCfuestiottably evi- 
dence of publishing the book in the criminal acdeptr 
al86w ^'poblfeationj' btcauBe, In^thk dbsenceof mch 
^J^e^de/ he'ls jusdy 4^keti to b^ t^ author himself; 
6r acting' in ^cqlicerl with him in giving currency and' 
dtr^£()ation tb hi^^work* I pray you. Gentlemen, to 
r^te^lleot that m»itt>er iatow, nonAt any formtt periody 
hM^e- 1 09er ^puf^^ proposition built upon reason* 
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and matared by deci^pns into law* But .Mr« 
Cutheirs shop is of a directly opposite description^ 
and gives support (o the. evidence , by which I mean 
Xq repel the criminal presumption arising/ piimd 
fime^ from the act of publication. 

He resides in a gloomy avenue of Holhorn. No 
coloured lamps or transparent shop-glasses dazzle the 
eye of vagrant curiosity^ as in the places I have al* 
luded tOw As in the shops of fashitei nothing 
scarcely is sold^ which the sun has gone down upon^ 
#o in his house nothing almost is to be seen that is 
not sacred to learning and consecrated by ticne.-^ 
There is not a greater difiierende between Lapland 
and Part^^ than between the shops I ha\e adverted 
to, and that of. Mr. Cuthell. There you find the 
hunter after old editfons ; the scholar, who is en- 
g^ged in aome controversy, not concerning modern 
nations, but people and tongues which have for cen-« 
luries passed away, and which continue to live oo^ly 
in the memory of the antiquary. Whitst crowds 
in the cIfcICs of gaiety or commerce are engaged at 
other libraries in the bitterness of political contro- 
versy^ the pale atudent sits soberly discussing at Mr. 
Cuthell's, the points of the Hebrews or the accents 
of the Greeks. Mr. Cuthell, Gentlemen, takes no 
personal merit from this distinction from other book- 
seltersr It ia not from superior taste or virtue, or 
fix>fn prudent caution, that he pursues this course^ 
bitt because, he fiqds his profit in adhering to* a par-^ 
tipular and welUknpwn branph of bookseHing^ a& 
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every man will always fiud the surest profit Sn etidt* 
ing to his own line of basmess. We lawyers find 
ODT profit, for the very same reason, in practtsil^ 
in one Court instead of scouring Westminster Hall ; 
because men are supposed, by theik* steadincis to one 
object, to know what they are about* 

When I shall have made out this situation of Mr; 
Cuthell, and have shown his only connexion widi 
|)ieuK>rk in question from his literary c6iinexion 
with ita learned author, I shall have made out a case 
which will clearly: amount to a legal defence as an 
imiooent publisher. 

i I proceed to tisis defence with the greatcn- satisfeo* 
tion, as it is not only without pdssible injury to the 
Defendant, bnt in every possible event must con* 
tribute to his safety. If I succeed, I am aino man*s 
mercy ; if I fail, even the very unsuocesBful approiicli 
to a legal justification vriH pre^nt acate for miti-* 
gation, which the cand4>or and justice of my Learned 
Friend ^11 undoubtedly respect. 

. Mr. Cutheli hod been applied to by Mr. Wake- 
fsdd near a year before this little sudden performanee 
had an existence, to sell ali his uforks .vnhtcki had been 
sold before by a most respectable bookadler who had 
just retired from trade. It is but justice !it once to 
Mr. Wakefield and to Mr. Cutheli/ to say that fkm 
works of the former^ which were numerous^ wert 
exemplary for their piety and learning, and that ^ 
efaaita^er of the author fulty corresponded^ with the 
ififereftoes to be collected irom Ms pubiieations, B» 
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was a mbfit retired aod ^cmie$ticated scholar^ marked 
^tvi diBtipgui^bied by a wairtn and glowing 2eat for 
the Christian reliigian ; aod.wbat removed him (ram 
every possible suspicion in the mind of Mr. Cuthell, 
or of any mm living, as being engaged in schemes 
for the inU-qduction of anarchy and irreUgion, hts 
most reoent public(ltions, which had been com- 
aiitted to Mr. Cuthell for sale^ were bis answers to 
Mr. Faine's attack upon the doctrines of QuM^ 
tianity, which Mr. Wakefield had not merely . re<* 
futed by argument, but stigmatized in terms &f tkt 
justest imUgnatian, This scorn and resentment at 
the woriU I have alluded to, was, surely a Aiil earnest 
of opinions which, characterized a friend to religioB> 
to harmony^ peace^ and good^will to men ; and Mr. 
C<)ithell knew at the same time when the selling of this 
Re|dy to the Bishop of Landaffwas first proposed to 
hioii that Mr. Wakefield had before written to htm 
on subjects of religious controversy, « and that that 
excellent Prelate held his general cbamcter m. respect. 
There is. nothings therefore, upon earth which 
amounts even to incaution iu the little which follows 
to complete the statement of his case. 
. Ma. W^iCLEfiBU) having printed the pamphlet by 
Mr..Haco<ltoi3^, his own printer, without the smallest 
pxfvioMS ^intnunication with Mr.' Cuthell, be« 
br^g^t hinlthe form of the advertiaement, wfaea 
it was ready for sale^ and desired him to send it iar* 
i^sertiCHi in the newspapers marked in the mai)g^. 
of it; ttidi 9^t the jpine ttme^ d^ired Hmiltod^ hsft: 
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printer^ to send the bboks, alreadff prinied, to tds 
shop, 'this was over-night on thig 3 1st of January, 
Some of the books were accordingly sent over-night, 
and the rest next day. ' 

The advertisements having appeared in the mornr 
ing papers, Mr. CuthelJ was, of course, appKed to 
for them by booksellers and others, and sold them 
accordingly, not becac^se he sold every- thi^ng^ much 
less, works on political subjects ; and, least of all, by 
unknown authors ; but becausie his nnnd was fully, 
prepossessed y that the work he was selling, was an 
added publication to the hmg catalogue of Mr. JVake^ 
Jield'jS other writings y the character of all which for 
learning and morals had been univei-sally acknow- 
ledged, and whose character for both bad ever been 
undisputed. The book having become o^ensive,' 
Mr. Cuthell was put in process by the Crowrt, and' 
the -service of it on his penson was the ^rst intima-? 
tion or suspicion he had that the book was different ♦ 
fr<!xm the many others which he had lo«g been in the 
couirse of selling without offence or question » It is 
scarce necessary to add, that he then discon tinned .the- 
sale, and sent back the copies to the author. • 

This, Gentlemen,, is the case as it wiH be esta- 
blished by proof. I shall not recapitulate the prin- 
ciple of the defence which you are already in pos- . 
session of, mucli less^ the application of the evidence 
to the principle, which appears to me to be self-evi- 
dent, if the principle can be supported ; and if 4t be 
denied Of disputed, I only desire to remtfrk>^ that^no' 



person in my station who ha^ ever made a point, de- 
siring the law to be reserved to him, has ever been 
Infused by the Nobie and Learned Judge t I mead 
the right of having the facts found by special verdict, 
that the hvr may be settled by the ultimate jurisdic- 
tion of the country ; because Judges at Nisi Prios 
most follow the current of authorities, however erro- 
neous the sources of them may- be. Jf you^ th^ 
• Jury, therefore, shall, from the evidence, believe 
that Mr. Cnthell was innocent in intention, you 
tnay find the publication, and negative the intention 
charged by the record ; by doing which, if the De- 
fendant be legally guilty, the Crown, notwithstand- 
ing that negative, will be entitled to judgment ; 
whereas, if you find a general verdict of Guilty, th^ 
term Guilty, in the general finding, will comprehend 
your opinion of the criminal intention charged, 
^ough it was not your intention to find it ; and Mr. 
Cothell will not be allowed to controvert that find- 
ing as a fact, although you, the Jury, actually re* 
jected it ; his guilt being part of your verdict, and 
conclusive of the intention which you disbelieved. 

With regard to the book itsellF, though I leave 
its defence to its eminently learned author, yet there 
are son»e passages which I cannot help noticing.—* 
(Here Lord Erskine commented upon several of 
them, and then concluded as follows. J 1 was par- 
ticularly struck, indeed, that the following passage 
should have made any part of the Indictment : *' ft^e, * 
*^, sons of peace, or see, or think -tve see, a gleam of' 
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*^ glory through the mist which now envelops our ho^ 
" nzon. Great revolutions are accomplishing ; a g-e- 
•* nero/ fermentation is working for the purpose (>f 
•* general r^nement through the universe.^* 

It does not follow from this opinion or prepossess 
ftion of the author, that he therefore looks to tha 
consummation of revolutions in the nfiisery or de« 
ftruction of his own country ; the sentiment is the 
very reverse: it is, that amidst this continued scene 
of horror which confounds and overwhelms the hn* 
man imagination, he reposes a pious confidence, 
that events, which appear evil on the surfece, are,* 
in the contemplation of the wise and benevolent 
Author of all' things, leading on in their conse- 
c|uences to good, the prospect of which Mr. Wake- 
jSeld considers ^^ as a gleam of glory throvgh the 
'* mist which now envelops our horizon. ^^ I confess 
for one, that^ amidst all the crimes and horrora 
which I certainly feel mankind have to commiserate 
at this moment, perhaps be)x)nd the example of any 
former period, crimes and horrors which, I trust, 
my humanity revolts at as much as any other man's, 
I see nothing to fear for our country or its govern- 
ment, not only from what I anticipate as their fu- 
ture consequences, but from what they have pro- 
duced already : I see nothing to fear for England 
from the dcs&truction of the monarchy and priesthood 
of France ; and I see much to be thankful for in the 
destruction of papal tyranny and superstition. There 
haa been a dreadful scene of misfortune and of crime,- 

4 
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ddt good has, through all times, been brought out 
of eviK I think I see something that is rapidly ad- 
vancing the worW to a higher state of civilization and' 
(i^ppiness, by the destruction of systems which re- 
tlirded both : the means have been, and will be, ter- 
rible ; but they have been, and will continue to be, 
in the hand of Grod. — I think I see the awful arm of 
Pnovidence^ not stopping short here, but stretched 
out to the destruction of the Mahometan tyranny 
and superstition also.--*I think I see the freedom of 
the whole world maturing through it ; and so far from 
the evils anticipated by many men^ acting for the 
best, but gropng in the dark, ' and running against 
one anothw, I think I see future peace and hap* 
piness arising out of th^ disorder and confusion that 
now exists^ as the sun emerges from the clouds : 
nor can I possibly conceive how all this ruin, falling 
upon tyrannous aiul blasphemous establishments^ 
\fBS the remotest bearing against the noble and en«* 
lightened system of our beloved country. — On the 
contrary, she has been the day-star of the world, 
purifying herself from age to age, as the earliest 
light of heaven shone in upon her ; and spreading 
with her triumphant sails, the influence of a re- 
formed religion and a weli-balanoed liberty through** 
out the worUK If England, then, is only true to 
the principles of her own excellent constitution, the 
revolt of other nations against their own systems can^ 
not cHsturb her government. But what, aifter all, is 
Oiy opinion, or the judgment of the Court^i or th«' 
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collective judgmeDt of all Immao beings xapon th«r 
scenes now before us ? We are lik/e d swartn of antfii 
Vpon an anUhill^ looking only at the surfape we 
stand on ; yet afiecting to dispose of the universe, 
and to prescribe its course^ wh^n we cannot see an 
inch beyond the little compass pf our transient ex--, 
istence. I cannot, therefore,: bring myself to conir 
prehend how the author's opinion, that Providence 
will bring, in the enct^ all t^ ^yils which afitict sar*- 
rounding nations, to a happj and. glorious eonsiifnr 
nuition, can be tortured into a >viish to subvert the go* 
vernment of his country. 

. The Attorney-General . has admitted— I notice it 
to bis honour, because all Attorney-Generals have 
not been so manly and liberal^ — ^the Attorney-Ge- 
neral has admitted that he cannot seek» in this land 
of liberty, to deny the right of every subject to dis- 
cuss, with freedom, the prlUcipJes of our qonstitu- ■" 
tjon — to examine its component parts, ajad to reasoq ' 
upc« its imperfections, if, in hia <;^inio»/ imper-' 
factions are to be found in it. - Now this just ad-* 
mission cannot be qiialified by fi harsh 9nd ngoroufii* 
scrutiny into, the language employed in the exercise 
of thjsbigh and useful priviiegf. It never can \m 
said that you cnay ti^klfe coifrttptJQ^o.wit.h a stta*, b^t. 
that you niust ript shake It 6i \\i root. The title > 
criterion, therefore^ comes round d^n, at laptj idi 
the MiNi> fl/irf iflTTj^vlPiON^ wWch, by takiog^'tb©': 
whole work together, and the character of its ai«tlw»< 
into consid^ratipitj it is yot^ office to determine ; anU* 



tho concluding sentence of this' publication^ in wbicb 
Mr, Wakefield must j^pdidly: be supposed to jbstve 
summed up the purpose an.d applicatipn of his work^-. 
h quite deci$ive of its spirit ^^nd purpose, vi«. that 
instead q( looking to new sqiirjO^s of taxi^tipn.to sup»«. 
port the continuance ofufar^ the Ciafety.of Qurcouiij^. 
try would better be consulted in making an effort tOr 
wards peace j which, if defeated by the fraud or am- 
bition of our enemy, would unite every heart and 
hand in our defence. Hear his own concluding 
wprds : — ^* Restore the spirit of j'our eonstitutiony 
^' correct your abuses, and calu) your temper ; thew 
*^ (and surely they, who have^ been successful in 
^^ their predictions through all this conflict, have 
^* more reason to expect attention to their opinions, 
^^ than those who have been invariably wrong), then, 
^^ I say, solicit peace ; and, t^ke my word for it, the 
" French Republic, so far from insisting on any con- 
^^ cessions of humiliation and disgrace, will come 
^^ forwards to embrace you, will eagerly accept your 
*^ friendship, and be proud of a connexion with 
f^ the piest people in the universe. Should I 
^* be mistaken in this event, and have formed a 
■ ^ wrong judgment of their temper and designs, still 
^^ the good effect of this advice will be art inesti- 
^^ mable acquisition — a vigorous and generous unan^- 
f* mity among ourselves.'' 

In the defence I have made, there are but few 
passages I have noticed ; respecting those, I am en-» 
litjed to K\^ protbctv^ .oi yqur candour ; k^ut you 
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are not to conclude that the others are indefensible, 
because I do not defend them-— the defence of the 
book (as I before observed to yoa) being placed in 
other hands more fit to manage it^ and it would have 
been oiit of my province^ in Mr« Cut hell's case^ to 
bave entered more at large into the subject. 
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